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6KDUS�DQG�9LWXOOR�ODZ�ILUP�������

� � � 05��/(9,1*(5���<RXU�+RQRU��P\�QDPH�LV����

-HII�/HYLQJHU�WRJHWKHU�ZLWK�0U��&HFHUH�KHUH��VLWWLQJ����

EHKLQG�PH�DQG�ZH�UHSUHVHQW�/DXUD�:DVVPHU�DQG�6WHSKHQ����

+RSSHU�LQ�WKH�(VWDWH��LQ�FRQQHFWLRQ�ZLWK�WKHLU�FODLPV����

DJDLQVW�-30RUJDQ�&KDVH��WKDW�KDYH�QRZ�VHWWOHG��HIIHFWLYH����

ODVW�:HGQHVGD\��DFFRUGLQJ�WR�WKH�&RXUW¶V�KHDULQJV�RQ����

7KXUVGD\�DQG�)ULGD\�������

� � � 05��%(&.:,7+���<RXU�+RQRU��9DQ�%HFNZLWK����

DQG�-HVVLFD�3XOOLDP�RQ�EHKDOI�RI�-30RUJDQ�&KDVH�1�$������

<RXU�+RQRU��ZH¶UH�KHUH�MXVW�VLPSO\�WR�PDNH�VXUH�WKDW�WKH����

VHWWOHPHQW�DJUHHPHQW��SURSRVHG�VHWWOHPHQW�DJUHHPHQW��WKH����
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WHUPV�RI�ZKLFK�DUH�SURWHFWHG�DQG�UHPDLQ�FRQILGHQWLDO����

ZKLFK�RQH�RI�WKH�NH\�WHUPV���6R��ZH¶OO�HQWHU�DQ���

DSSHDUDQFH�IRU�WKDW�SXUSRVH����

� � � 05��72%(<���<RXU�+RQRU��5REHUW�7REH\�IRU���

%ORFN�*DUGHQ�	�0F1HLOO���7KDW�LV�DQRWKHU�ODZ�ILUP�IRU���

WKH�3ODLQWLIIV�LQ�WKLV�ODZVXLW����

� � � 7+(�&2857���)RU�WKH�3ODLQWLIIV"���

� � � 05��72%(<���)RU�WKH����,¶P�VRUU\��ZH¶UH���

LQ�D�GLIIHUHQW�ODZVXLW���)RU�0V��:DVVPHU�DQG�'U��+RSSHU�����

$QG�ZH¶UH�QRW�D�SDUW\�WR�WKLV�FDVH�EXW��ZH¶UH�KHUH�DV�DQ����

LQWHUHVWHG�REVHUYHU�����

� � � 7+(�&2857���$OO�ULJKW�VR�ZKDW�RWKHU�FDVH����

DUH�\RX�WDONLQJ�DERXW"����

� � � 05��72%(<���7KH�SULPDU\�FDVH�WKDW�ZDV����

SHQGLQJ�DJDLQVW�-30RUJDQ�����

� � � 7+(�&2857���6R�DUH�\RX�UHSODFLQJ�������

� � � 05��72%(<���:H�DUH�QRW�UHSODFLQJ�DQ\ERG\�����

� � � 7+(�&2857���:KLFK�VLGH�DUH�\RX�MRLQLQJ����

RQ"����

� � � 05��72%(<���:H¶UH�DQ�LQWHUHVWHG�REVHUYHU����

LQ�WKLV�KHDULQJ���0\�FOLHQWV�KDYH�D�FRQWLQJHQW�IHH����

DJUHHPHQW�ZLWK�WKH�FOLHQWV�������

� � � 7+(�&2857���$OO�ULJKW�ZHOO�������

� � � 05��72%(<������0UV��:DVVPHU�DQG�'U�����

+RSSHU�����
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� � � 7+(�&2857���$OO�ULJKW��VR�\RXU�FOLHQW�LV���

ZKR"���

� � � 05��72%(<���2XU�FOLHQW�LV�WKH�ODZ�ILUP�RI���

%ORFN�*DUGHQ�	�0F1HLOO����

� � � 7+(�&2857���6LU"���

� � � 05��/2(:,162+1���$QG�ZD\�LQ�WKH�EDFN����

<RXU�+RQRU��$ODQ�/RHZLQVRKQ�LV�KHUH�UHSUHVHQWLQJ�0UV����

+RSSHU���,�GRQ¶W�DQWLFLSDWH�,�ZLOO�EH�SDUWLFLSDWLQJ�EXW����

QRW�NQRZLQJ�WKH�GLUHFWLRQ�RI�WKH�KHDULQJ��,�WKRXJKW�,���

QHHGHG�WR�PDNH�VXUH�WKDW�,�GLGQ¶W�QHHG�WR�SDUWLFLSDWH������

6R��,�ZLOO�EH�KHUH�EXW�SUREDEO\�UHODWLYHO\�TXLHW�LQ�WKH����

EDFN�����

� � � 7+(�&2857���7KDQN�\RX���$OO�ULJKW�VR�ZKDW����

,�KDYH�VHW�WRGD\�LV�WKH�$SSOLFDWLRQ�IRU�7HPSRUDU\����

5HVWUDLQLQJ�2UGHU��LV�WKDW�FRUUHFW"����

� � � 05��/$87(1���<HV��<RXU�+RQRU�����

� � � 7+(�&2857���$OO�ULJKW�����

� � � 05��/$87(1���<RXU�+RQRU��,¶OO�WU\�WR�EH����

UHDOO\�EULHI���/HW�PH�WHOO�\RX�IRXU�WKLQJV���7KH�IDFWV�����

WKH�ODZ��ZKDW�ZH�ZDQW��DQG�ZK\�ZH¶UH�HQWLWOHG�WR�LW������

)LUVW��RQ�$SULO��WK��D�FRQILGHQWLDO�VHWWOHPHQW�ZDV����

UHDFKHG�LQ�WKLV�FDVH��DQG�DV�WKLV�&RXUW�LV�XQGRXEWHGO\����

DZDUH��0U��9LWXOOR�KDV�OLYHG�DQG�EUHDWKHG�WKLV�FDVH�IRU����

WZR�\HDUV�RU�VR���+H�WULHG�D�MXU\�WULDO�LQ�WKLV�&RXUW����

IRU�D�PRQWK�������
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� � � 2Q�$SULO��WK�,�EHOLHYH�KH�ZDV�LQ�WKLV���

&RXUW�DQ�DFWXDOO\�KDG�D�FRQYHUVDWLRQ�ZLWK�WKH�&RXUW�RII���

WKH�UHFRUG��DQG�VDLG�ORRN�WKHUH¶V�D�FRQILGHQWLDO���

VHWWOHPHQW��HQMR\HG�EHLQJ�LQ�KHUH���/LWHUDOO\��ZLWKLQ�DQ���

KRXU�RI�WKDW�DQQRXQFHPHQW��ZH�JHW�D�OHWWHU�WHUPLQDWLQJ���

XV��DV�WKH�ODZ\HU�IRU�WKH�FOLHQWV��LQ�WKLV�FDVH���$IWHU���

DOO�WKH�ZRUNV�EHHQ�GRQH��ZLWKLQ�PLQXWHV�RI�WKH���

VHWWOHPHQW��ZH¶UH�WHUPLQDWHG�DQG�ZH¶UH�WROG�WKDW�WKH���

DJUHHPHQW��WKH�FRQWLQJHQF\�DJUHHPHQW�LV�XQHQIRUFHDEOH����

ZH¶UH�QRW�JRLQJ�WR�SD\�\RX�IRU�\RXU�ZRUN���7KH\�ZRQ¶W����

WHOO�XV�WKH�H[DFW�DPRXQW�WKDW¶V�LQ�GLVSXWH�EXW��WKH\�VD\����

\RX�NQRZ�ZKDW��ZH¶OO�WDNH�WKH�HQWLUH�FRQWLQJHQF\�IHH����

LQWHUHVW�DQG�ZH¶OO�SXW�LW�LQ�RXU�QHZ�ODZ\HU¶V�WUXVW����

DFFRXQW�������

� � � /HW�PH�WHOO�\RX�ILUVW�DQG�IRUHPRVW�ZKDW����

WKH�ODZ�LV�RQ�WKDW���,¶YH�JRW�WKHVH�FDVHV�DQG�,¶OO����

DSSURDFK�LQ�D�PLQXWH�DQG�DVN�\RX�LI�,�FDQ�DQG�JLYH�WKHP����

WR�\RX�KLJKOLJKWHG���,¶YH�GRQH�D�EXQFK�RI�IHH�GLVSXWHV�����

WKLV�LV�ZKDW�,�GR���$�ELJ�SDUW�RI�P\�SUDFWLFH�LV����

UHSUHVHQWLQJ�ODZ\HUV��LQ�WKHVH�NLQG�RI�FDVHV���7KH�ODZ¶V����

UHDO�FOHDU���2QFH�DQ�DWWRUQH\�XQGHU�D�FRQWLQJHQF\�IHH����

DJUHHPHQW�KDV�SHUIRUPHG��VXEVWDQWLDOO\�SHUIRUPHG�RU����

FRPSOHWHG�KLV�ZRUN��DW�WKDW�PRPHQW�LQ�WLPH��WKH�FOLHQWV����

DUH�HVWRSSHG�WR�QRW�SD\�WKH�ODZ\HU���7KDW¶V�7LOOHU\�Y�����

=XULFK�������

MR:406



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� �

� � � $FWXDOO\�'DOH�7LOOHU\�ZKR¶V�WKH�-XGJH�LQ���

WKH����WK�'LVWULFW�&RXUW��ZKHQ�KH�ZDV�D�ODZ\HU�KH�KDG���

WKLV�LVVXH�LQ�WKH�(QRFK¶V�FDVH���7KH\�VD\�ORRN��LI�\RX���

FRXOG�GR�WKLV�<RXU�+RQRU��SHRSOH�ZRXOG�GR�LW���,�MXVW���

VHWWOHG�WKLV�ELJ�FRQWLQJHQF\�FDVH��,¶YH�JRW�D�JUHDW���

LGHD���,¶P�JRLQJ�WR�ILUH�P\�ODZ\HU�DQG�QRW�SD\�KLP���<RX���

ORVH�DOO�RI�\RXU�GHIHQVHV�XQGHU�WKH�DJUHHPHQW��LI�WKH���

FOLHQW�GRHV�WKDW���$V�D�PDWWHU�RI�ODZ��RQFH�WKHUH¶V���

VXEVWDQWLDO�SHUIRUPDQFH��WKH�ODZ\HU¶V�HQWLWOHG�WR�KLV���

IHH���7KDW¶V�WKH�ODZ��,¶YH�JRW�WKRVH�FDVHV�������

� � � 6R�ZKDW�GR�ZH�ZDQW"��:KDW�ZH¶UH�DVNLQJ����

WKH�&RXUW�WR�GR��QXPEHU�RQH�LV��WKH\�QHHG�WR�WHOO�XV����

ZKDW¶V�LQ�GLVSXWH���$UH�WKH\�VD\LQJ�ZH¶UH�HQWLWOHG�WR�������

SHUFHQW�RI�WKH�IHH�����SHUFHQW�RI�WKH�IHH"�����SHUFHQW����

LV�ZKDW�WKH�DJUHHPHQW�VD\V���,¶P�KDSS\�WR�WHQGHU�WKH����

FRQWLQJHQF\�DJUHHPHQW�LQ�FDPHUD���,¶P�KDSS\�WR�WHQGHU����

WKH�WHUPLQDWLRQ�OHWWHU�LQ�FDPHUD���7KH\�ZRQ¶W�WHOO�XV����

WKDW�������

� � � :KDW�ZH¶UH�DVNLQJ�WKH�&RXUW�WR�GR�����

WKHUHIRUH��WR�NHHS�WKH�VWDWXV�TXR��LV�WR�GHSRVLW����

ZKDWHYHU�WKH\�VD\�WKH�GLVSXWHG�IXQGV�DUH��ZLWK�UHVSHFW����

WR�WKH�FRQWLQJHQF\�IHH�LQWHUHVW�DW�LVVXH��LQWR�WKH����

UHJLVWU\�RI�WKH�&RXUW��ZH�FDQ�GR�LW�XQGHU�VHDO���:H¶UH����

QRW�KHUH�WR�YLRODWH�WKH�FRQILGHQWLDO�DJUHHPHQW��WKH����

&RXUW�GRHVQ¶W�QHHG�WR�NQRZ�ZKDW�WKDW�LV���%XW�ZH�ZDQW����
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WKH�PRQH\�SXW�LQ�WKH�UHJLVWU\�RI�WKH�&RXUW��LI�WKH\¶UH���

JRLQJ�WR�WDNH�WKH�SRVLWLRQ��ZH�JHW�WR�NHHS�\RXU�ZRUN�DQG���

ZH�GRQ¶W�JHW�WR�SD\�\RX������

� � � 7KH\¶YH�UDLVHG�WKLV�SRLQW��,�WKLQN��ZKLFK���

LV��'RHV�WKH�&RXUW�KDYH�MXULVGLFWLRQ�WR�GR�WKLV"��7KH���

&RXUW�DEVROXWHO\��KDV�MXULVGLFWLRQ�WR�GR�LW���7KH�&RXUW���

KDV�WKH�LQKHULW�SRZHU�WR�GR�LW���7KRVH�FDVHV�DUH�3URGHJR���

Y��:DUH��'LDQD�5LYHU�Y��&DOYLOOR�DQG�WKH�6XSUHPH�&RXUW¶V���

FDVH�LQ�&DVWLOOHMD���,¶YH�JRW�WKRVH�FDVHV�KLJKOLJKWHG���

DQG�EHIRUH�,�ILQLVK��LI�,�FDQ��,¶OO�DSSURDFK�DQG�JLYH����

WKHP�WR�\RX���$QG�KHUH¶V�ZKDW�WKH\�VD\���7KH\�VD\�WKH����

&RXUW�DEVROXWHO\�KDV�MXULVGLFWLRQ��XQGHU�LWV�LQKHULW����

DXWKRULW\��WR�SXW�PRQH\�LQ�WKH�UHJLVWU\�RI�WKH�&RXUW����

HVSHFLDOO\��LQ�3UREDWH�&RXUW��������RI�WKH�&LYLO����

3UDFWLFH�DQG�5HPHGLHV�&RGH��WKDW�VD\V�WKLV�&RXUW�KDV����

GHFODUDWRU\�MXGJPHQW�UHOLHI�WR�GHFLGH�PRQH\�WKDW¶V����

DQFLOODU\�WR�DQ�HVWDWH�������

� � � ,W�JHWV�EHWWHU��<RXU�+RQRU���<RX�GRQ¶W����

KDYH�WR�JUDQW�D�752�WRGD\��\RX�GRQ¶W�KDYH�WR�JUDQW�DQ����

LQMXQFWLRQ�WRGD\�EHFDXVH�ZKDW�WKHVH�FDVHV�VD\�LV�WKDW����

SXWWLQJ�PRQH\�LQWR�WKH�UHJLVWU\�RI�WKH�&RXUW�WKDW¶V�LQ����

GLVSXWH��ZKLFK�WKLV�LV��ZH�KDYH�D�SURSHUW\�ULJKW���:H¶YH����

HDUQHG�WKH�PRQH\��ZH�GLG�WKH�ZRUN��LV�D�QRQ�DSSHDODEOH����

RUGHU���,W�FDQQRW�EH�DSSHDOHG���7KH�&RXUW�KDV�LQKHUHQW����

DXWKRULW\�WR�GR�LW�DQG�WKH�&RXUW�FDQ�SXW�WKDW�PRQH\�LQWR����
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WKH�UHJLVWU\���&DQ�,�DSSURDFK�DQG�VKRZ�\RX�WKHVH�FDVHV"���

� � � 7+(�&2857���<HV����

� � � 05��/$87(1���$QG�,¶YH�JRW�FRSLHV�IRU�WKH���

RWKHU�VLGH���7KH�ILUVW�RQH�LV�5LYHU��DQG�WKH�VHFRQG�LV���

3URGHJR�DQG�,¶YH�JRW�FRSLHV���&DQ�,�DSSURDFK��<RXU���

+RQRU"���

� � � 7+(�&2857���<HV����

� � � 05��/$87(1���,Q�RWKHU�FDVHV�H[DFWO\�OLNH���

WKLV�RQH�WKDW�ZDV�SXW�LQ�GLVSXWH���6R��ZH�ZDQW�WKH���

GLVSXWHG�IXQGV�SXW�LQ�WKH�UHJLVWU\�DQG�ZH�ZDQW�WKH�&RXUW����

WR�HQWHU�DQ�H[SHGLWHG�GLVFRYHU\�RUGHU���,¶G�OLNH�WR�JR����

GHSRVH�WKHVH�3ODLQWLIIV���$QG�,�ZDQW�WR�FRPH�EDFN�DQG����

QH[W�PRQWK�DQG�,�ZDQW�D�VXPPDU\�MXGJPHQW��EHFDXVH�ZH¶UH����

HQWLWOHG�WR�EH�SDLG��LW¶V�MXVW�WKDW�VLPSOH���1RZ�OHW�PH����

EULHIO\�UHVSRQG�WR�ZKDW�WKH�SRVLWLRQ�RI�WKH�FOLHQWV�LV������

$QG�MXVW�ORRN�DW�WKLV�IURP�WKH�RSWLFV�RI�IDLUQHVV�������

� � � <RX�GLG�DOO�WKH�ZRUN���<RX�JRW�D����

IDYRUDEOH�MXU\�YHUGLFW���<RX�VXFFHVVIXOO\�GHIHQGHG�D����

WKUHH�PLOOLRQ�GROODU�FRXQWHU�FODLP���:H¶UH�QRW�JRLQJ�WR����

SD\�\RX��QRZ�WKDW�WKH�FDVH�LV�VHWWOHG���:H�ZDQW�\RX�WR����

SXW�WKH�PRQH\�LQ�RXU�ODZ\HU¶V��RXU�QHZ�ODZ\HU¶V�WUXVW����

DFFRXQW��ZKHUH�\RX�FDQ¶W�JHW�LW�RXWVLGH�WKH�UHJLVWU\�RI����

WKH�&RXUW���$QG�ZH�ZDQW�WR�JR�WR�DUELWUDWLRQ��XQGHU�WKH����

DJUHHPHQW�ZH�VD\��LV�XQHQIRUFHDEOH���7KDW�GRHVQ¶W�ZRUN������

6R�DW�WKH�HQG�RI�WKH�GD\�ZKDW�ZH¶UH����RK��DQG�WKH\�PDGH����
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RQH�DUJXPHQW��2K��ZH¶YH�ZDLYHG�WKH�ULJKW�WR�EH�KHUH�����

7KH�&RXUW����\RX�FDQ¶W�ZDLYH�VXEMHFW�PDWWHU���

MXULVGLFWLRQ��<RXU�+RQRU������

� � � 6R�KHUH¶V�ZKDW�ZH¶UH�DVNLQJ�WKH�&RXUW�WR���

GR���1XPEHU�RQH��WKH�SUHFHGHQW�RI�DOORZLQJ�D�FOLHQW�WR���

DOORZ�D�ODZ\HU�WR�DOORZ�D�ODZ\HU�WR�VSHQG�WZR�\HDUV���

ZRUNLQJ�RQ�D�ILOH��WR�WHUPLQDWH�WKH�GD\�WKH\�GLG�WKH���

VHWWOHPHQW��DOORZ�WKH�FOLHQW�WR�WDNH�WKH�PRQH\�LQWR���

WKHLU�QHZ�ODZ\HU¶V�WUXVW�DFFRXQW�DQG�VD\¶�ZH¶OO�JHW�LW���

EDFN�WR�\RX�LQ�D�FRXSOH�RI�\HDUV�DIWHU�DUELWUDWLRQ¶�LV����

DEVROXWHO\�SUHSRVWHURXV�DQG�LW¶V�RIIHQVLYH���:H¶UH����

DVNLQJ�WKH�&RXUW�WR�SXW�WKH�PRQH\�LQ�WKH�UHJLVWU\�XS�WR����

WKH�GLVSXWHG�SHUFHQWDJH��WKH\�QHHG�WR�VD\�ZKDW�WKDW�LV�������

� � � 7KH�&RXUW�FDQ�HQWHU�WKDW�RUGHU�XQGHU�VHDO����

VR�WKHUH¶V�QR�SUHMXGLFH�RI�WKH�FRQILGHQWLDOLW\���,�ZDQW����

DQ�H[SHGLWHG�GLVFRYHU\�RUGHU��ZKLFK�WKLV�&RXUW�FDQ����

JUDQW��XQGHU�WKH�752�UXOHV�JHUPDQH�WR�IHH�GLVSXWHV��DQG����

WKLV�&RXUW�KDV�MXULVGLFWLRQ�EHFDXVH�WKH�FRUSXV�LV����

JHUPDQH�WR�DQ�HVWDWH��DQG�,�ZDQW�WR�FRPH�EDFN�LQ����GD\V����

DQG�KDYH�D�VXPPDU\�MXGJPHQW�DQG�P\�FOLHQW�QHHGV�WR�EH����

SDLG���7KDW¶V�ZKDW�,¶P�DVNLQJ�WKH�&RXUW�WR�GR���,¶P����

KDSS\�WR�DQVZHU�DQ\�RI�\RXU�TXHVWLRQV�DQG�DJDLQ��,¶YH����

JRW�WKHVH�FDVHV�������

� � � ,¶G�OLNH�WR�DSSURDFK�LI�,�FRXOG�JLYH�\RX����

WKH�(QRFK¶V�FDVH�EHFDXVH�WKLV�FDVH�VWDQGV�IRU�D����
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SURSRVLWLRQ�WKDW��WKH\�FDQ�WDON�DERXW�WKHLU�GHIHQVHV�DOO���

WKH\�ZDQW���2QFH�\RX�SHUIRUP��LW¶V�RYHU���<RX�FDQ¶W�HDW���

WKH�FDNH�DW�WKH�UHVWDXUDQW�DQG�VD\��*RG�,�MXVW�GLGQ¶W���

OLNH�LW��,¶P�QRW�JRLQJ�WR�SD\�IRU�LW���7KDW¶V�WKH���

VLWXDWLRQ�ZH¶UH�LQ���:H�ZDQWHG�D�752���7KH�PRQH\�QHHGV���

WR�EH�SXW�LQ�WKH�UHJLVWU\���:H�FDQ�GR�DOO�WKLV�XQGHU���

VHDO���$QG�ZH�ZDQW�WR�GHSRVH�WKHVH�SHRSOH�DQG�ZH�ZDQW�WR���

JHW�WR�WKH�ERWWRP�RI�LW��DQG�ZH¶UH�HQWLWOHG�WR�EH�SDLG������

� � � ,¶P�KDSS\�WR�DQVZHU�DQ\�RI�\RXU�TXHVWLRQV���

\RX¶YH�JRW�EXW�WKDW¶V�WKH�VLWXDWLRQ�ZH¶UH�LQ���,�DOVR����

KDYH�D�FRS\�RI���������ZKLFK�LV�WKH�&LYLO�3UDFWLFH�DQG����

5HPHGLHV�&RGH�SURYLVLRQ�WKDW�JLYHV�WKLV�&RXUW����

MXULVGLFWLRQ�RYHU�'(&�DFWLRQV�JHUPDQH�WR�WKH�HVWDWH������

$QG�VXEMHFW�WR�DQ\�RI�WKH�TXHVWLRQV�\RX¶YH�JRW��,����

DSSUHFLDWH�WKH�WLPH���,¶P�KDSS\�WR�UHVSRQG�WR�ZKDWHYHU����

WKH\�FRPH�XS�ZLWK�������

� � � 05��3(11,1*721���0D\�,�UHVSRQG��<RXU����

+RQRU"����

� � � 7+(�&2857���<HV��VLU�����

� � � 05��3(11,1*721���<RXU�+RQRU��KDYH�\RX�KDG����

DQ�RSSRUWXQLW\�WR�UHDG�RXU�REMHFWLRQ�WKDW�ZH�ILOHG��ZLWK����

WKH�&RXUW��HDUOLHU�WRGD\"����

� � � 7+(�&2857���1R�VLU��,¶YH�EHHQ�RQ�WKLV����

EHQFK�DOO�GD\�ORQJ�������

� � � 05��3(11,1*721���,�XQGHUVWDQG�<RXU�+RQRU�����
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,�MXVW�DVN�VR�,¶OO�NQRZ�DKHDG�RI�WLPH��KRZ�PXFK�GHWDLO�,���

ZDQWHG�WR�JR�LQWR�ZLWK�\RX��ZLWK�UHVSHFW�WR�RXU���

REMHFWLRQ�DQG�UHVSRQVH���,I�,�FRXOG�DSSURDFK�WKH�EHQFK"���

� � � 7+(�&2857���<HV����

� � � 05��3(11,1*721���7KDQN�\RX��<RXU�+RQRU�����

<RXU�+RQRU��ZH�KDYH�UDLVHG�D�QXPEHU�RI�REMHFWLRQV�LQ�RXU���

UHVSRQVH���7KH�ILUVW��IRUHPRVW�REMHFWLRQ�LV�WKDW�WKH���

FRQWLQJHQF\�IHH�DJUHHPHQW�WKDW�WKHLU�WU\LQJ�WR�HQIRUFH���

LQ�WKLV�FDVH��FRQWDLQV�DQ�DUELWUDWLRQ�FODXVH���$QG�ZKHQ���

ZH�FODLP�WKH�&RXUW�GRHV�QRW�KDYH�MXULVGLFWLRQ��DV�,�SXW����

LQ�P\�REMHFWLRQ�P\�UHVSRQVH��WKH�UHDVRQ�ZK\�ZH�SXW�WKDW����

LQ�WKHUH�LV�EHFDXVH�0U��9LWXOOR�DQG�KLV�ODZ�ILUP��ZDLYHG����

WKHLU�ULJKW�WR�SXUVXH�DQ\�DFWLRQ��LQ�&RXUW���,W�GRHVQ¶W����

VSHFLI\�DOO�WKH�GLIIHUHQW�W\SHV�RI�DFWLRQ�EXW��LW�ZDV����

FOHDU�WKH�ODQJXDJH�LQ�WKHUH��,¶YH�TXRWHG�LW�LQ�P\����

UHVSRQVH�RQ�SDJH����EXW�WKLV�LV�WKH�H[DFW�ZRUGLQJ�WDNHQ����

RXW�RI�WKH�FRQWLQJHQF\�IHH�DJUHHPHQW��ZKLFK�WKH\�DUH�QRZ����

VHHNLQJ�WR�HQIRUFH��LQ�WKLV�&RXUW�������

� � � 7KH�FOHDU�ODQJXDJH�RI�WKLV�SURYLVLRQ����

VKRZV��WKDW�WKH\�ZDLYHG�WKHLU�ULJKW�WR�SXUVXH�DQ\�FODLP����

LQ�&RXUW���$Q\�DFWLRQ�DW�DOO���7KH�FDVH�ODZ�LV�YHU\����

FOHDU��ZLWK�UHVSHFW�WR�WKLV�LVVXH��DQG�EHFDXVH�RI�WKDW�����

,�WKLQN�WKDW�WKLV�FDVH�GRHV�QRW�EHORQJ�WR�WKLV�&RXUW��LW����

EHORQJV�LQ�DUELWUDWLRQ���:H�KDYH�DVNHG�WKH�&RXUW�WR����

VXVWDLQ�RXU�REMHFWLRQ�DQG�WR�FRPSHO�0U��9LWXOOR��KLV����

MR:412



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

ILUP��DQG�0U��0DOHVRYDV�WR�SXUVXH�WKHLU�FODLPV�LQ���

DUELWUDWLRQ��LI�WKH\�ZLVK�WR�SXUVXH�WKRVH���%XW��WKRVH���

FODLPV�DUH�QRW�ULSH��WKLV�&RXUW�GRHV�QRW�KDYH����VKRXOG���

QRW�KDYH�DOORZHG�WKHP�WR�SXUVXH�WKLV�FODLPV�EHIRUH�WKLV���

&RXUW������

� � � $QG�<RXU�+RQRU��D�FRS\�RI�WKH�FRQWLQJHQF\���

IHH�DJUHHPHQW�ZDV�DFWXDOO\�DWWDFKHG�WR�RQH�RI�WKH��LW���

ZDV�WKH�LQLWLDO�LQWHUYHQWLRQ�ILOHG�E\�0U��0DOHVRYDV���+H���

DWWDFKHG�WKH�FRS\�RI�WKH�IHH�DJUHHPHQW�WR�KLV�SHWLWLRQ���

LQ�LQWHUYHQWLRQ��DV�DQ�H[KLELW��ZKLFK�LV�ZK\�,�GLG�QRW����

DWWDFK�LW�WR�P\�UHVSRQVH���%XW�LW�LV�LQ�WKH�&RXUW¶V����

UHFRUG���1RZ��,�PLJKW�DGG��<RXU�+RQRU�WKDW�WKH����

DWWRUQH\¶V�DW�)HH�6PLWK��LQFOXGLQJ�0U��9LWXOOR��ZHUH�WKH����

RQHV�ZKR�DFWXDOO\�GUDIWHG�WKLV�DJUHHPHQW�VR��,�GRQ¶W����

WKLQN�WKH\�FDQ�FODLP�WKDW�WKH\�ZHUHQ¶W�DZDUH�RI�LW�RU����

WKDW�WKH�DUELWUDWLRQ�SURYLVLRQ�LV�VRPHKRZ�XQIDLU�������

� � � 7KH�RWKHU�REMHFWLRQ�WKDW�,�KDYH�UDLVHG����

<RXU�+RQRU��LV�WKDW�ZLWK�UHVSHFW�WR�WKH�UHTXHVW�IRU����

WHPSRUDU\�UHVWUDLQLQJ�RUGHU��VXEMHFW�WR�RXU�REMHFWLRQV����

RI�WKLV�PDWWHU�JRLQJ�IRUZDUG�LQ�WKLV�&RXUW��ZH�KDG����

SRLQWHG�RXW�LQ�RXU�UHVSRQVH��WKHUH�LV�QR�LPPLQHQW�KDUP����

KHUH���7KDW�LV�REYLRXVO\��RQH�RI�WKHLU�UHTXLVLWH����

HOHPHQWV�WKDW�WKH\�KDYH�WR�VDWLVI\��LQ�RUGHU�WR�JHW�DQ\����

W\SH�RI�LQMXQFWLYH�UHOLHI���$QG�WKH�UHDVRQ�ZK\�WKHUH�LV����

QR�LPPLQHQW�KDUP�<RXU�+RQRU��LV�EHFDXVH�ZH�KDYH�RIIHUHG�����
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,�KDYH�RIIHUHG�VSHFLILFDOO\��RQ�EHKDOI�RI�P\�FOLHQWV��WR���

DOORZ�WKH�GLVSXWHG�SRUWLRQ�RI�WKH�VHWWOHPHQW�SURFHHGV�WR���

UHPDLQ�LQ�D�WUXVW�DFFRXQW��VSHFLILFDOO\�0U��/HYLQJHU¶V���

WUXVW�DFFRXQW���,I�WKH\¶UH�QRW�KDSS\�ZLWK�WKDW��,¶YH���

RIIHUHG�WR�UHFHLYH�WKH�IXQGV��GLVSXWHG�SRUWLRQ�RI�WKH���

IXQGV��LQ�P\�WUXVW�DFFRXQW������

� � � 7+(�&2857���$OO�ULJKW�ZHOO��,�JXHVV�,¶P���

QRW�XQGHUVWDQGLQJ��ZKDW�LV�WKH�GLVSXWHG�SRUWLRQ�RI�WKH���

IXQGV�WKDW�ZH¶UH�WDONLQJ�DERXW"���

� � � 05��/$87(1���*RRG�TXHVWLRQ�����

� � � 05��3(11,1*721���:HOO�WKH\�FODLP��WKH\����

FODLP��������

� � � 7+(�&2857���,¶P�VRUU\���([FXVH�PH���6LU"����

� � � 05��%(&.:,7+���2K��,�GLGQ¶W�VD\�DQ\WKLQJ����

LW�\HW��<RXU�+RQRU�EXW�,�GR�ZDQW�WR�EH�UHDOO\�FDUHIXO����

MXVW�RQ�EHKDOI�RI�-30RUJDQ�&KDVH���:H�KDYHQ¶W�DJUHHG�WR����

SD\�DQ\ERG\�DQ\WKLQJ��\HW���,�PHDQ��ZH¶UH�VWLOO�ZRUNLQJ����

WKURXJK�WKH�WHUPV�RI�WKH�VHWWOHPHQW�DJUHHPHQW���$QG�ZH����

FHUWDLQO\�KDYHQ¶W�DJUHHG�WR�SD\�PRQH\�LQ�WKH�UHJLVWU\�RI����

WKH�&RXUW���6R��,�GR�ZDQW�WR�EH�FDUHIXO�WKDW�LI�<RXU����

+RQRU�RUGHUHG�VRPHWKLQJ�WR�EH�SODFHG�LQWR�WKH�UHJLVWU\����

RI�WKH�&RXUW��ZH�ZRUU\�DERXW�WKH�FRQILGHQWLDOLW\�RI�WKH����

VHWWOHPHQW�DJUHHPHQW��ZKLFK�LV�LQYLRODWH�LV�QRW�VXSSRVHG����

WR�EH�GLVFORVHG�WR�DQ\RQH�������

� � � 0U��/RHZLQVRKQ�DQG�,��DV�<RXU�+RQRU����
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NQRZV��DQG�<RXU�+RQRU�VSHQW�D�ORW�RI�WLPH�ODVW�7KXUVGD\���

DQG�)ULGD\�ZRUNLQJ�WKRXJK�0V��+RSSHU¶V�UHTXHVW�IRU���

MXGJPHQW��DQG�,�GR�KDYH�FRQFHUQV�WKDW�LI�WKH�YDOXH�RU���

DPRXQW�RI�WKLV�VHWWOHPHQW�DJUHHPHQW��WKH�RQH�EHWZHHQ�WKH���

KHLUV�DQG�-30RUJDQ�&KDVH��ZDV�GLVFORVHG�HYHQ�WR�<RXU���

+RQRU��JLYHQ�ZKHUH�ZH�ILQG�RXUVHOYHV�ZLWK�D�SHQGLQJ���

UHTXHVW�IRU�D�MXGJPHQW��WKDW�WKDW�ZRXOG�EH�SRWHQWLDOO\���

SUHMXGLFLDO�WR�DQG�FHUWDLQO\�REMHFWHG�WR�E\�-30RUJDQ���

&KDVH������

� � � ,�MXVW�ZDQW�WR�PDNH�VXUH�ZH¶UH�FU\VWDO����

FOHDU�RQ�WKDW���:H�KDYH�QR�DJUHHPHQW�WR�SD\�DQ\�PRQH\����

ULJKW�QRZ��LQWR�D�UHJLVWU\�RI�WKH�&RXUW���$QG�ZH�KDYH�QR����

DJUHHPHQW��ULJKW�QRZ�VLJQHG��WR�SD\�WKH�KHLUV�PRQH\���,����

GR�MRLQ�WKRXJK��LQ�0U��3HQQLQJWRQ¶V�UHTXHVW��DQG�0U�����

/HYLQJHU¶V�UHTXHVW��,�NQRZ�\RX�DVNHG�WR�VHH�0U��9LWXOOR����

DQG�0U��/HYLQJHU�LQ�&RXUW�VR��KHUH�ZH�DUH���%XW�LW�GRHV����

VHHP�WKDW��VLQFH�D�ODZ\HU¶V�EDU�OLFHQVH�LV�WLHG�WR�WKHLU����

WUXVW�DFFRXQW��WKDW�WKDW�ZRXOG�EH�WKH�PRVW�ORJLFDO�SODFH����

WR�SODFH�WKLV�PRQH\�������

� � � 6R��,�MXVW�ZDQWHG�WR�PDNH�WKDW�REMHFWLRQ����

FOHDU��<RXU�+RQRU�����

� � � 7+(�&2857���:HOO��WKLQJV�GLVDSSHDU�IURP����

WUXVW�DFFRXQWV�WRR�EXW�,¶P�ZLOOLQJ�WR�OLVWHQ�VR��JR����

DKHDG�������

� � � 05��3(11,1*721���:HOO��<RXU�+RQRU�ZLWK����
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UHVSHFW�WR�WKDW�LVVXH��,�KDYH�SXW�P\�UHTXHVW�LQ�ZULWLQJ���

WR�WKH�H[WHQW�WKDW�WKHUH¶V�DQ\�GLVSXWH�DERXW�WKDW�DQG���

,¶P�KDSS\�WR�RIIHU�WKDW�OHWWHU�DQG�ZLOO�GR�VR�LQWR���

HYLGHQFH���%XW��RQ�$SULO��WK�,�VHQW�D�OHWWHU�WR�0U����

/DXWHQ�DQG�0U��0DOHVRYDV��RIIHULQJ�WR�SODFH�WKH�HQWLUH���

���SHUFHQW�LQWHUHVW��WKDW�WKH\�FODLP�DV�D�FRQWLQJHQF\���

IHH��WR�DOORZ�WKDW�WR�UHPDLQ�LQ�0U��/HYLQJHU¶V�WUXVW���

DFFRXQW������

� � � $QG�WR�EH�FOHDU��,�FLWHG�WKH�HWKLFDO���

REOLJDWLRQV��XQGHU�5XOH������RI�DQ\�DWWRUQH\�UHFHLYLQJ����

IXQGV��WKDW�KH�NQRZV�DUH�LQ�GLVSXWH���7KDW�UXOH�PDNHV�LW����

FOHDU��WKDW�DQ\�ODZ\HU�LQ�SRVVHVVLRQ�RI�IXQGV��KDV�DQ����

REOLJDWLRQ�WR�SODFH�WKRVH�IXQGV�LQWR�KLV�WUXVW�DFFRXQW����

DQG�QRW�WR�GLVEXUVH�WKRVH�IXQGV��XQWLO�WKH�PDWWHU�KDV����

EHHQ�ILQDOO\��UHVROYHG���6R��,�FLWHG�WKH�UXOH��DVVXUHG����

0U��/DXWHQ�WKDW�ZH�ZRXOG�FRPSO\�ZLWK�WKDW�UXOH��DQG����

DOWHUQDWLYHO\��LI�WKH\�ZHUHQ¶W�KDSS\�ZLWK�WKDW�<RXU����

+RQRU��ZH�HYHQ�RIIHUHG�WR�SODFH�WKRVH�IXQGV�LQWR�DQRWKHU����

HVFURZ�DFFRXQW��PDLQWDLQHG�E\�DQ�LQGHSHQGHQW�WKLUG����

SDUW\�������

� � � $QG�VR��ZH¶UH�QRW��E\�DQ\�PHDQV�ZH¶UH�QRW����

WU\LQJ�WR�MXVW�PDNH�D�TXLFN�JUDE�IRU�WKH�VHWWOHPHQW�����

WKHQ�SD\�WKH�PRQH\�DOO�GLUHFWO\�WR�P\�FOLHQWV���:KDW����

ZH¶UH�WU\LQJ�WR�GR�LV�ZH�DFNQRZOHGJH�WKDW�WKH�GLVSXWH����

H[LVWV��ZH¶UH�WU\LQJ�WR�FRPSO\�ZLWK�WKH�UHPHG\�WKDW¶V����
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VHW�IRUWK�LQ�5XOH������RI�WKH�7H[DV�'LVFLSOLQDU\�5XOHV����

ZKLFK�JRYHUQ�DOO�DWWRUQH\¶V��DQG�ZH¶YH�VXJJHVWHG�WKDW�ZH���

ZRXOG�FRPSO\�ZLWK�DOO�RI�WKRVH�REOLJDWLRQV���$QG�LI���

WKHUH¶V�D�GLVSXWH�DERXW�ZKHWKHU�LW¶V�0U��/HYLQJHU�RU�P\���

WUXVW�DFFRXQW��DV�,�PHQWLRQHG��ZH¶UH�ZLOOLQJ�WR�DJUHH�WR���

D�WKLUG�SDUW\�WR�VHW�XS�D�GLIIHUHQW�WUXVW�DFFRXQW��WR���

SODFH�WKRVH�IXQGV�XQWLO�WKH�PDWWHU�LV�UHVROYHG������

� � � 2QH�WKLQJ�LV�FOHDU�<RXU�+RQRU��LV�WKDW���

WKH\�DOVR��XQGHU�WKDW�UXOH��WKHUH¶V�DFWXDOO\�FDVH�ODZ�RQ���

SRLQW��ZLWK�UHVSHFW�WR�WKLV�LVVXH��WR�HPSKDVL]H�KRZ����

LPSRUWDQW�DQ�DWWRUQH\¶V�REOLJDWLRQ�LV�XQGHU�5XOH���������

EXW��LI�0U��/HYLQJHU�UHFHLYHG�WKRVH�IXQGV�DQG�KH�SDLG����

WKHP�RXW�NQRZLQJ�WKHUH¶V�D�GLVSXWH��KLV�EDU�OLFHQVH����

ZRXOG�EH�RQ�WKH�OLQH���$QG�,�FDQ�FLWH�WKH�&RXUW�WKH�FDVH����

ODZ�EXW��LI�WKDW�LV�D�FRQFHUQ�QRWZLWKVWDQGLQJ�WKDW��DV����

,¶YH�PHQWLRQHG��ZH¶YH�RIIHUHG�WR�DOOHYLDWH�WKDW�FRQFHUQ�����

E\�SXWWLQJ�WKHP�LQWR�D�WKLUG�SDUWLHV�WUXVW�DFFRXQW�������

� � � ,Q�DGGLWLRQ�WR�WKDW�<RXU�+RQRU��WKHUH�KDV����

EHHQ�QR�WKUHDW��QR�RQH�KDV�DFWXDOO\�WKUHDWHQHG�WR�SD\����

RXW�WKRVH�IXQGV�WR�DQ\RQH���$QG�RQH�RI�WKH�WKLQJV�,����

SRLQWHG�RXW�LQ�P\�UHVSRQVH�ZDV�WKDW��MXVW�WKH�IHDU�DORQH����

WKDW�VRPHRQH�PD\�GR�VRPHWKLQJ��LV�QRW�HQRXJK���7KDW¶V����

LQVXIILFLHQW�WR�VXSSRUW�WKH�&RXUW�HQWHULQJ�D�WHPSRUDU\����

UHVWUDLQLQJ�RUGHU���<RX�KDYH�WR�KDYH�DFWXDO�HYLGHQFH�����

WKDW�VRPHRQH�KDV�WKUHDWHQHG�WR�GR�VRPHWKLQJ�DJDLQVW�WKH����
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ODZ�RU�LQDSSURSULDWH�ZLWK�\RXU�SURSHUW\��DQG�WKDW�VLPSO\���

GRHV�QRW�H[LVW��LQ�WKLV�FDVH������

� � � 7R�WKH�FRQWUDU\��ZH�KDYH�VKRZQ�WKH�RWKHU���

VLGH�WKDW�ZH�DUH�ZLOOLQJ�QRW�WR�SD\�WKRVH�IXQGV��RU���

GLVEXUVH�WKRVH�IXQGV�WR�WKH�FOLHQWV��XQWLO�WKH�PDWWHU���

KDV�EHHQ�ILQDOO\�UHVROYHG���7KH�RWKHU�SUREOHP�ZLWK�WKLV���

PDWWHU�SHQGLQJ�LQ�WKLV�&RXUW�<RXU�+RQRU�LV�WKDW�WKHUH¶V���

DQ�H[WUHPH�ULVN�RI�D�YLRODWLRQ�RI�5XOH��������5XOH��������

KDV�WR�GR�ZLWK�WKH�FRQILGHQWLDOLW\�RI�LQIRUPDWLRQ���

UHJDUGLQJ�FOLHQWV��DQG�WKLV�JRHV�EDFN�WR�RXU�FODLP�IRU����

DUELWUDWLRQ���,I�WKLV�FDVH�JRHV�IRUZDUG�LQ�WKLV�&RXUW�����

RU�WKH�&RXUW�DOORZV�WKDW�WR�KDSSHQ��WKHQ�WKH�SUREOHP�LV����

WKDW�WKHUH¶V�D�ULVN�WKDW�DOO�RI�WKLV�GLVFORVXUH�RI����

FRQILGHQWLDO�LQIRUPDWLRQ�ZLOO�HQG�XS�KDSSHQLQJ�LQ�WKLV����

&RXUW��DQG�ZLOO�EH�D�PDWWHU�RI�SXEOLF�UHFRUG�������

� � � $QG�QRW�RQO\�WKDW��EXW��LW¶OO�OHDYH����

VRPHWKLQJ�WR�WKH�DGYHUVH�SDUWLHV��WR�ZKLFK�P\�FOLHQWV����

ZHUH�SUHYLRXVO\��RQ�WKH�RSSRVLWH�VLGH�RI�WKH�FDVH�IURP������

$QG�WKHUH�LV�DQ�H[FHSWLRQ�LQ�5XOH�������ZKLFK�,¶P�VXUH����

0U��/DXWHQ�ZRXOG�DGGUHVV�ZLWK�\RX�EXW�WKH�H[FHSWLRQ����

XQGHU�WKDW�UXOH�VD\V�WKDW�XQGHU�FHUWDLQ�FLUFXPVWDQFHV�����

ZKHQ�D�ODZ\HU�LV�WU\LQJ�WR�UHFRYHU�D�IHH��KH�FDQ��WR�WKH����

H[WHQW�UHDVRQDEO\�QHFHVVDU\��UHYHDO�FRQILGHQWLDO����

LQIRUPDWLRQ�EXW�WKHUH�DUH�OLPLWDWLRQV�RQ�WKDW���7KH�UXOH����

LWVHOI�VD\V��WR�WKH�H[WHQW�UHDVRQDEO\�QHFHVVDU\�������
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� � � ,Q�RXU�SRVLWLRQ��LQ�WKLV�FDVH��LV�WKDW�LW���

LV�QRW�UHDVRQDEOH�RU�QHFHVVDU\�WR�GLVFORVH�DQ\���

LQIRUPDWLRQ�LQ�WKLV�&RXUW��UHJDUGLQJ�WKH�PHULWV�RI�WKH���

IHH�GLVSXWH�FODLP���$OO�WKDW�VKRXOG�EH�WDNHQ�LQ�DQ���

DUELWUDWLRQ�VHWWLQJ��ZKHUH�WKH�SULYDF\�LQWHUHVW�RI�WKH���

SDUWLHV��FDQ�EH�SURWHFWHG���$QG�VR�IRU�WKDW�UHDVRQ��ZH���

IHHO��LQ�DGGLWLRQ�WR�DOO�WKH�RWKHU�UHDVRQV�WKDW�ZH�VHW���

IRUWK�LQ�RXU�UHVSRQVH��WKDW�WKLV�FDVH�KDV�QR�SODFH�LQ���

WKLV�&RXUW��DQG�WKH�&RXUW�VKRXOG�FRPSHO�DUELWUDWLRQ�DQG���

FRPSHO�0U��9LWXOOR�DQG�KLV�ILUP�WR�VHHN�WKHLU�FODLPV�LQ����

DUELWUDWLRQ���7KH\�VLPSO\�KDYH�DQRWKHU�SODFH�WR�GR�WKDW�������

� � � ,Q�DGGLWLRQ�WR�WKDW��<RXU�+RQRU��E\�JRLQJ����

IRUZDUG�LQ�WKLV�FDVH��WKH\�WKUHDWHQ�WR�FKDQJH�WKH�VWDWXV����

TXR���7KH�ZKROH�SXUSRVH�RI�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU����

LV�WR�SUHVHUYH�WKH�VWDWXV�TXR�RI�WKH�SDUWLHV��XQWLO�WKH����

GLVSXWH�FDQ�EH�UHVROYHG��RU�WKHUH�FRXOG�EH�D�IXUWKHU����

KHDULQJ���,Q�WKLV�FDVH��E\�WKHP�WDNLQJ�WKH�DFWLRQV�WKH\����

KDYH��WKH\¶UH�DFWXDOO\�HQGDQJHULQJ�DQG�MHRSDUGL]LQJ�WKH����

YHU\�VHWWOHPHQW�WKDW�P\�FOLHQWV�KDYH�UHDFKHG��ZLWK����

-30RUJDQ�&KDVH���,I�WKH\�ZDQWHG�WR�SXUVXH�WKHLU�IHH����

GLVSXWH�FODLP��WKH\�FDQ�GR�LW�LQ�DUELWUDWLRQ��XQGHU�WKH����

SURWHFWLRQ�RI�WKH�SULYDF\�LQWHUHVW��ZKLFK�ZRXOG�VHUYH�WR����

SURWHFW�DOO�RI�WKH�SDUWLHV�DQG�ZRXOG�DOVR�QRW�MHRSDUGL]H����

WKH�VHWWOHPHQW��EHFDXVH�DOO�RI�WKRVH�PDWWHUV�ZRXOG�EH����

SURWHFWHG��XQGHU�WKH�VWURNH�RI�WKH�DUELWUDWLRQ�VWDWXWH�������
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� � � <RXU�+RQRU��DIWHU�WKH\�ILOHG�WKHLU���

LQLWLDO�UHTXHVW�IRU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU��WKHQ���

ZH�ILOHG�RXU�REMHFWLRQ�DQG�RXU�UHVSRQVH��DQG�WKHQ�WKH\���

VKLIWHG�WKHLU�VWUDWHJ\���$QG�QRZ�WKHLU�VWUDWHJ\��ZKDW���

WKH\�SXW�LQ�WKHLU�DPHQGHG�SHWLWLRQ�DQG�LQWHUYHQWLRQ��LV���

QRZ�WKH\¶YH�DVNHG�WKH�&RXUW�WR�GHSRVLW�WKH�IXQGV�LQ�WKH���

UHJLVWU\�RI�WKH�&RXUW����

� � � 7+(�&2857���,¶P�QRW�IROORZLQJ�\RX��VLU����

� � � 05��3(11,1*721���,¶P�VRUU\����

� � � 7+(�&2857���:KDW�DUH�\RX�VD\LQJ�WKH����

LQLWLDO�VWUDWHJ\�ZDV�DQG�ZKDW�LV�WKH�VKLIW"�����

� � � 05��3(11,1*721���7KH�LQLWLDO�VWUDWHJ\����

<RXU�+RQRU��ZDV�WKH\�DVNHG�IRU�D�WHPSRUDU\�UHVWUDLQLQJ����

RUGHU�DQG�LQMXQFWLYH�UHOLHI���$QG�WKHLU�LQLWLDO�SDSHUV����

WKH\�ILOHG��ZLWK�UHVSHFW�WR�WKH�LQWHUYHQWLRQ��WKH\����

PHQWLRQHG�QRWKLQJ�DERXW�SXWWLQJ�WKH�IXQGV�LQ�WKH����

UHJLVWU\�RI�WKH�&RXUW��XQGHU�D�PRWLRQ�WR�GHSRVLW�WKH����

IXQGV���7KH\�KDYH�QRZ�DPHQGHG�WKHLU�SHWLWLRQ�LQ����

LQWHUYHQWLRQ�DQG�DFWXDOO\��ILOHG�D�PRWLRQ�WR�GHSRVLW�WKH����

IXQGV�LQ�WKH�UHJLVWU\�RI�WKH�&RXUW���$QG�WKH\¶YH�FLWHG����

WKHVH�FDVHV�WKDW�0U��/DXWHQ�KDQGHG�WR�\RX�MXVW�D�PRPHQW����

DJR�������

� � � 7KH�5LYHU�FDVH��DQG�,¶YH�IRUJRWWHQ�WKH����

RWKHU�FDVHV�KH�PHQWLRQHG�EXW��WKHUH�DUH�D�VHULHV�RI����

FDVHV�WKDW�KH�FLWHV�LQ�KLV�PRWLRQ�DQG�WKDW�KH�SURYLGHG����

MR:420



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

WR�\RX�MXVW�D�PRPHQW�DJR��WKDW�DOORZV�IRU��LQ�FHUWDLQ���

LQVWDQFHV��IRU�IXQGV�WR�EH�SXW�LQWR�WKH�UHJLVWU\�RI�WKH���

&RXUW���7KH�SUREOHP�WKDW�0U��/DXWHQ�KDV�WKRXJK��LQ�WKLV���

FDVH��LV�WKDW�KLV�FOLHQW�DQG�0U��0DOHVRYDV��KDYH�ZDLYHG���

WKHLU�ULJKW�WR�VHHN�DQ\�NLQG�RI�DFWLRQ�LQ�&RXUW��XQGHU���

WKH�DUELWUDWLRQ�FODXVH������

� � � 6R��WKH\�FDQQRW�HYHQ�FRPH�LQWR�&RXUW�DQG���

UHTXHVW�WKRVH�IXQGV�WR�EH�SXW�LQ�WKH�UHJLVWU\�RI�WKH���

&RXUW���7KH\�ZRXOG�KDYH�WR�GR�WKDW�XQGHU�WKH���ZLWK�WKH���

7ULSOH�$�RU�VRPH�RWKHU�DUELWUDWLRQ�SDQHO�EXW�RQH�WKLQJ����

LV�FOHDU�WKH\�FDQQRW�GR�LW�LQ�WKLV�&RXUW���%XW�VHSDUDWH����

DQG�DSDUW�IURP�WKDW�<RXU�+RQRU��WKH\�KDYH�DQRWKHU�HYHQ����

ELJJHU�SUREOHP��DQG�WKDW�LV�WKRVH�FDVHV�UHTXLUH��EHIRUH����

WKLV�&RXUW�FDQ�RUGHU�IXQGV�WR�EH�SDLG�XQGHU�WKH�UHJLVWU\����

RI�WKH�&RXUW��WKH\�KDYH�WR�SUHVHQW�HYLGHQFH�WKDW�WKH����

IXQGV�DUH�LQ�GDQJHU�RI�EHLQJ�ORVW�RU�GHSOHWHG���$QG����

WKHUH�VLPSO\�LV�QR�HYLGHQFH�RI�WKDW�LQ�WKLV�FDVH�������

� � � $QG�LI�,�FDQ�DSSURDFK�<RXU�+RQRU��,�KDYH����

D�FDVH�,¶G�OLNH�WR�VKRZ�WKH�&RXUW�WKDW�VWDQGV�IRU�WKDW����

YHU\�SURSRVLWLRQ���0D\�,�DSSURDFK��<RXU�+RQRU"����

� � � 7+(�&2857���<HV�����

� � � 05��3(11,1*721���7KLV�LV�D�'DOODV�&RXUW����

RI�$SSHDOV�FDVH��WKDW�DFWXDOO\�GHDOV�ZLWK�WKLV�YHU\����

LVVXH��DQG�LQ�WKDW�FDVH��WKH�$SSOLFDQW�VRXJKW�ERWK�D����

WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�DVNHG�WKH�&RXUW�WR����
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GHSRVLW�IXQGV�LQ�WKH�UHJLVWU\�RI�WKH�&RXUW���7KDW�ZHQW���

XS�RQ�DSSHDO�DQG�WKH�'DOODV�&RXUW�RI�$SSHDOV�VDLG�WKDW���

LW�ZDV�DQ�DEXVH�RI�GLVFUHWLRQ�IRU�WKH�&RXUW�LQ�WKDW���

FDVH��WR�RUGHU�WKH�IXQGV�WR�EH�SDLG�LQ�WKH�UHJLVWU\�RI���

WKH�&RXUW��EHFDXVH�WKHUH�ZDV�QR�HYLGHQFH�WKDW�WKH�IXQGV���

ZHUH�LQ�GDQJHU�RI�EHLQJ�ORVW�RU�GHSOHWHG���$QG�WKDW�LV���

WKH�H[DFW�VLWXDWLRQ��KHUH���:H�DUH�QRW����WKHUH¶V�QR���

WKUHDW�WKDW�P\�FOLHQWV�DUH�JRLQJ�WR�UXQ�DZD\�ZLWK�WKH���

PRQH\���,QVWHDG��LW¶V�MXVW�WKH�RSSRVLWH������

� � � :H�KDYH�RIIHUHG�WR�WDNH�WKH�GLVSXWHG����

SRUWLRQ�RI�WKH�IXQGV��DQG�ZKHWKHU�ZH�SXW�WKHP�LQ�P\����

WUXVW�DFFRXQW��RU�LQ�0U��/HYLQJHU¶V�DFFRXQW��RU�VRPH����

RWKHU�WKLUG�SDUW\��ZH¶YH�RIIHUHG�D�UHPHG\�WR�WKHP�XQGHU����

5XOH������DQG�WKH\�KDYH�UHPHG\�RI�ODZ�XQGHU�WKDW�VDPH����

UXOH���6R��WKH\�MXVW�GRQ¶W�OLNH�LW�EXW��WKH\�GR�KDYH�D����

UHPHG\���,Q�DGGLWLRQ�WR�WKDW�<RXU�+RQRU��WKH\�FDQ�DOVR����

JR�WR�WKH�DUELWUDWLRQ�DVVRFLDWLRQ�WKH�$PHULFDQ����

$UELWUDWLRQ�$VVRFLDWLRQ�DQG�REWDLQ�WKH�VDPH�UHOLHI�ZLWK����

WKH�7ULSOH�$�LI�WKH\�ZDQW�EXW��WKH\�KDYHQ¶W�GRQH�WKDW�������

� � � 6R��IRU�DOO�RI�WKRVH�UHDVRQV�<RXU�+RQRU�����

ZH�ZRXOG�UHTXHVW�WKDW�WKHLU�PRWLRQ�EH�GHQLHG��DQG�ZH����

ZRXOG�UHTXHVW�WKDW�WKLV�&RXUW�FRPSHO�WKLV�PDWWHU��FRPSHO����

0U��9LWXOOR��KLV�ILUP��DQG�0U��0DOHVRYDV�WR�SXUVXH�WKHLU����

FODLPV�LQ�DUELWUDWLRQ�DQG�WR�VWULNH�WKH�LQWHUYHQWLRQV����

DQG�WR�RWKHUZLVH��GHQ\�DOO�WKHLU�UHOLHI�������
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� � � 05��/$87(1���&DQ�,�UHVSRQG��<RXU�+RQRU"���

� � � 7+(�&2857���<HV����

� � � 05��/$87(1���)LUVW�RI�DOO��WKHUH�LV�QR���

0RWLRQ�WR�&RPSHO�ELQGLQJ�DUELWUDWLRQ��EHIRUH�\RX�RU�VHW���

IRU�KHDULQJ�WRGD\��DW�DOO��SRLQW�QXPEHU�RQH��LW¶V�QRW���

HYHQ�EHIRUH�\RX���3RLQW�QXPEHU�WZR��LV�\RX�DVNHG�D�JUHDW���

TXHVWLRQ�DQG�LW¶V�D�TXHVWLRQ�WKDW�,�KDYH�HPDLOHG�WKHP���

DERXW�DQG�,¶YH�DVNHG�WKHP�DERXW���:KDW�LV�WKH�GLVSXWH"����

:KDW¶V�WKH�DPRXQW�LQ�GLVSXWH"��:KDW¶V�WKH�GLVSXWH"��+H���

FDQ¶W�HYHQ�WHOO�\RX�WKDW���:KDW¶V�LQ�GLVSXWH�LV�VLPSO\����

KLV�FOLHQWV�GRQ¶W�ZDQW�WR�SD\���7KDW¶V�LW���7KDW¶V�DOO����

,¶YH�KHDUG�������

� � � +H�RIIHUHG�LQWR�HYLGHQFH�WKH�WHUPLQDWLRQ����

OHWWHU���,�KDYH�QR�REMHFWLRQ�WR�WKDW���,�KRSH�\RX¶OO����

DGPLW�LW�EHFDXVH�ZKDW�\RX¶OO�ILQG�LQ�WKDW�OHWWHU�LV�WKDW����

KH¶V�WDNLQJ�WKH�SRVLWLRQ��WKDW�WKH�DJUHHPHQW�WKDW�KH�QRZ����

ZDQW�WR�HQIRUFH�LQ�DUELWUDWLRQ��KH�WHUPLQDWHG�RQ�WKH����

EDVLV�WKDW�LW�SUREDEO\��ZDVQ¶W�HQIRUFHDEOH�������

� � � 7+(�&2857���$OO�ULJKW���,�KDYH�QRW�VHHQ����

WKH�WHUPLQDWLRQ�OHWWHU�DQG�,¶P�ORRNLQJ�WKURXJK�ZKDW�,����

KDYH�KHUH��DQG�,�GRQ¶W�KDYH�DQ\�FRQWLQJHQF\�IHH����

DJUHHPHQW�������

� � � 05��/$87(1���$QG�,�EURXJKW�WKDW�WR�DGPLW����

LQWR�HYLGHQFH��LQ�FDPHUD���,�ILJXUHG�WKH\�ZRXOG�VD\��RK�����

WKDW¶V�FRQILGHQWLDO��\RX�FDQ¶W�HQIRUFH�\RXU�ULJKWV�����
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ZKLFK�WKH\¶UH�QRZ�GRLQJ���7KH\¶UH�VD\LQJ�ZHOO��ZH�KROG���

DOO�WKH�FDUGV��ZH�JHW�WR�NHHS�\RXU�PRQH\��\RX�FDQ¶W�WU\���

WR�JHW�\RXU�PRQH\�EHFDXVH�\RX�EUHDFKLQJ�FRQILGHQWLDOLW\�����

,�DQWLFLSDWH�WKDW�DUJXPHQW���,¶YH�JRW�WKH�FRQWLQJHQF\���

DJUHHPHQWV���,¶OO�RIIHU�WKHP�LQWR�HYLGHQFH�ULJKW�QRZ��DV���

([KLELWV���DQG����LQ�FDPHUD���,I�WKH\�ZDQW�D�IRXQGDWLRQ���

RU�D�SUHGLFDWH��,¶OO�SXW�0U��9LWXOOR�RQ�WKH�VWDQG�ULJKW���

QRZ��ZH�FDQ�SURYH�WKHP�XS��,�EURXJKW�WKHP������

� � � ,I�KH¶V�JRW�D�SUREOHP�ZLWK���

FRQILGHQWLDOLW\��OHW¶V�NLFN�HYHU\ERG\�RXW��ZH¶OO�GR�LW����

LQ�FDPHUD��DQG�,¶OO�SXW�0U��9LWXOOR�RQ�WKH�VWDQG�ULJKW����

KHUH��<RXU�+RQRU�����

� � � 05��3(11,1*721���<RXU�+RQRU�,�������

� � � 05��/$87(1���7HOO�PH�ZKDW�\RX�ZDQW�WR�GR�����

� � � 05��3(11,1*721���,I�,�FRXOG�VHH�D�FRS\�RI����

WKH�DJUHHPHQW��,�GRXEW�YHU\�VHULRXVO\��WKDW�,�ZRXOG����

GLVSXWH�WKH�DXWKHQWLFLW\�RI�WKH�DJUHHPHQW���%XW��LW�ZDV����

DWWDFKHG�DQG�,�FDQ�VKRZ�WKH�&RXUW�D�FRS\��ZLWK�WKH����

DWWDFKPHQW������

� � � 7+(�&2857���,¶P�MXVW�VD\LQJ�,�GRQ¶W�KDYH����

LW�����

� � � 05��3(11,1*721���,�XQGHUVWDQG��<RXU����

+RQRU�����

� � � 7+(�&2857���$OO�ULJKW�����

� � � 05��3(11,1*721���,�ZDV�JRLQJ�WR�VKRZ�\RX����
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D�FRS\��WKDW�ZDV�DFWXDOO\�DWWDFKHG��WR�WKH�SHWLWLRQ�LQ���

LQWHUYHQWLRQ����

� � � 7+(�&2857���:HOO�,�QHHG�WR�NQRZ�ZKHWKHU���

RU�QRW�WKHUH¶V�DQ�RIIHULQJ�WR�DGPLW�LW�LQWR�HYLGHQFH�DQG���

LI�WKHUH¶V�DQ�REMHFWLRQ���$QG�LI�WKH�RIIHU�LV�LQ�FDPHUD����

ZKHWKHU�RU�QRW�WKDW�PDNHV�D�GLIIHUHQFH�WR�\RX����

� � � 05��/$87(1���,¶G�RIIHU�LQWR�HYLGHQFH���

ULJKW�QRZ�([KLELWV���DQG����ZKLFK�DUH�WKH�VLJQHG���

DJUHHPHQWV�RI�WKH�FOLHQW���,I�KH�KDV�DQ�REMHFWLRQ�RI���

FRQILGHQWLDOLW\��WKHQ�,¶P�KDSS\�WR�RIIHU�WKHP��VXEMHFW����

WR�LQ�FDPHUD��LQ�FDPHUD�RI�HYLGHQWLDU\�ILQGLQJ�������

� � � 05��3(11,1*721���<RXU�+RQRU��,�KDYH�QR����

REMHFWLRQ�WR�WKH�DXWKHQWLFLW\�RI�WKHVH�GRFXPHQWV���,����

ZRXOG�SUHIHU�WKDW�WKH\�EH�VXEPLWWHG�LQ�FDPHUD�������

$OWKRXJK��WKLV�RQH��DV�,�VDLG�ZDV����LW¶V�P\����

XQGHUVWDQGLQJ�LW�ZDV�DWWDFKHG�WR�WKH�SHWLWLRQ�LQ����

LQWHUYHQWLRQ�VR�LW¶V�DOUHDG\�D�SXEOLF�UHFRUG�������

� � � 05��/$87(1���1R��LW¶V����WKH�WZR����

DJUHHPHQWV�DUH�GLIIHUHQW��<RXU�+RQRU�DQG�,¶P�RIIHULQJ����

WZR�VHSDUDWH�H[KLELWV��([KLELWV���DQG�����,I�,�FRXOG����

DSSURDFK��,�FDQ�JLYH�\RX�FRSLHV�� ����

� � � 7+(�&2857���$OO�ULJKW��OHW�PH�VHH�ZKDW����

\RX¶UH�WDONLQJ�DERXW�����

� � � 05��/$87(1���'R�\RX�KDYH�VWLFNHUV"����

>([KLELWV�PDUNHG@����
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� � � <RXU�+RQRU��,¶YH�KDQGHG�\RX�ZKDW�,¶YH���

DOUHDG\�PDUNHG��SUH�PDUNHG�IRU�LGHQWLILFDWLRQ��DV���

([KLELWV���DQG���WR�WKH�KHDULQJ��DQG�,¶G�RIIHU�WKRVH���

LQWR�HYLGHQFH�QRZ������

>,QWHUYHQRUV�([KLELWV���DQG���RIIHUHG@���

� � � 7+(�&2857���0U��3HQQLQJWRQ"���

� � � 05��3(11,1*721���1R�REMHFWLRQ��<RXU���

+RQRU����

� � � 05��/$87(1���<RXU�+RQRU��,¶G�RIIHU�WKH���

WHUPLQDWLRQ�OHWWHU��DV�([KLELW���LQWR�HYLGHQFH��GDWHG����

$SULO�������������

>,QWHUYHQRUV�([KLELW���RIIHUHG@����

� � � 7+(�&2857���$OO�ULJKW���1RZ��OHW�PH����

XQGHUVWDQG�WKDW�\RXU�([KLELW���LV�D�FRQWLQJHQF\�FRQWUDFW����

RI�UHSUHVHQWDWLRQ�DQG�WKHQ��ZH�KDYH�WKH�VDPH�FDSWLRQ�RQ����

([KLELW�����$UH�WKH\�WKH�VDPH�WKLQJ�RU��"����

� � � 05��/$87(1���*RRG�TXHVWLRQ��<RXU�+RQRU������

([KLELWV���DQG���DUH�VLJQHG�E\�HDFK�FOLHQW���7KH\¶UH�WKH����

VDPH�XQGHUO\LQJ�DJUHHPHQW�EXW��GLIIHUHQW�VLJQDWXUHV�RQ����

ERWK�EXW�LW¶V�UHDOO\�LPSRUWDQW�WKDW�WKH�&RXUW����

XQGHUVWDQGV�WKLV�LV�D�ELJ�GHDO���,I�\RX�ORRN�DW�0V�����

:DVVPHU¶V�LQWHUOLQHDWLRQV�RQ�WKH�FRQWLQJHQF\�DJUHHPHQW�����

VKH�VDLG�ZH¶UH�UHVSRQVLEOH�IRU�GHIHQGLQJ�WKH�FRXQWHU����

FODLPV���:K\�LV�WKDW�LPSRUWDQW"��%HFDXVH�WKHUH�ZDV�D����

WKUHH�PLOOLRQ�GROODU�GHIHQVH�RI�WKRVH�FODLPV���:H¶UH����
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HQWLWOHG�WR�D�FRQWLQJHQF\�IHH�RQ�WKRVH�FODLPV��DERYH�WKH���

���SHUFHQW���,¶YH�EHHQ�WU\LQJ�WR�ILQG�RXW�IRU�WKUHH���

GD\V��ZKDW�LV�LQ�GLVSXWH����

� � � 7+(�&2857���$OO�ULJKW��:HOO�P\�TXHVWLRQ���

LV����DV�,�VDLG��DUH�ERWK�RI�WKHVH�GRFXPHQWV�WKH���

RSHUDWLYH�GRFXPHQWV"���

� � � 05��/$87(1���&RUUHFW��\RXU�+RQRU����

� � � 7+(�&2857���$OO�ULJKW�VR�����6LU"���

� � � 05��3(11,1*721���<RXU�+RQRU��ZLWK�UHVSHFW���

WR�([KLELW����,�GR�QRW�������

� � � 7+(�&2857���/HW¶V�QRW�PRYH�WR�WKUHH������

/HW¶V�VWD\�ZLWK�RQH�DQG�WZR�RND\"����

� � � 05��3(11,*721���,�XQGHUVWDQG�����

� � � 7+(�&2857���$OO�ULJKW��,�QHHG�WR����

XQGHUVWDQG���([KLELW���KDV�VRPH�LQWHUOLQHDWLRQV�DQG�LW�����

ORRNV�OLNH�WKH\¶UH�LQLWLDOHG�E\�DW�OHDVW��/DXUD�:DVVPHU������

$QG�WKHQ�([KLELW���GRHVQ¶W�KDYH�DQ\����$OO�ULJKW�([KLELW����

��LV�QRW�GDWHG��([KLELW���VHHPV�WR�EH�GDWHG�VR�������

� � � 05��/$87(1���,¶G�RIIHU�([KLELW¶V���DQG��������

,I�WKHUH¶V�D�SUREOHP�ZLWK�WKH�IRXQGDWLRQ��,¶P�KDSS\�WR����

SXW�0U��9LWXOOR�XS�RQ�WKH�VWDQG�ULJKW�QRZ���,¶P�KDSS\�WR����

SURYH�LW�XS��LI�WKDW¶V�ZKDW�\RX�ZDQW�PH�WR�GR�������

� � � 05��3(11,1*721���<RXU�+RQRU��ZH�GRQ¶W����

REMHFW�WR�WKH�DXWKHQWLFLW\�RI�HLWKHU�RI�WKRVH�H[KLELWV������

:H�EHOLHYH�WKRVH�WR�EH�GXSOLFDWH�FRSLHV�RI�WKH����
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FRQWLQJHQF\�IHH�DJUHHPHQWV�WKDW�ZHUH�VLJQHG�E\�P\���

FOLHQWV����

� � � 7+(�&2857���2ND\���6R��,�JXHVV�WKH���

TXHVWLRQ�LV��:HUH�WKHVH�WZR�VLJQHG�DW�WZR�GLIIHUHQW���

WLPHV��RU�ZKDW"���

� � � 05��3(11,1*721���0\�XQGHUVWDQGLQJ��<RXU���

+RQRU��LV�,�WKLQN�WKDW�RQH�FOLHQW�VLJQHG�RQH�YHUVLRQ����

DQG�WKH�RWKHU�FOLHQW�PDGH�VRPH�LQWHUOLQHDWLRQV��DQG�WKHQ���

VLJQHG����LW¶V�WKH�VDPH�FRQWUDFW���$W�OHDVW��WKDW¶V�P\���

XQGHUVWDQGLQJ�EXW��WKDW�WKH��RQH�RI�WKH�FOLHQWV�PDGH����

VRPH�QRWHV��RQ�WKHLU�YHUVLRQ�WKDW�WKH\�VLJQHG��WKHQ�WKH\����

VHQW�LW�EDFN������

� � � 05��/$87(1���7KDW¶V�FRUUHFW���,�DJUHH����

ZLWK�WKDW�����

� � � 7+(�&2857���2ND\�VR�RQH�FOLHQW�DJUHHV�RQ����

D�GLIIHUHQW�VFRSH�RI�UHSUHVHQWDWLRQ�WKDQ�WKH�RWKHU����

FOLHQW"����

� � � 05��/$87(1���7KDW¶V�P\�SRVLWLRQ��<RXU����

+RQRU���0\�SRVLWLRQ�LV�WKDW�/DXUD�:DVVPHU�LV�DW�ULVN�IRU����

DQ�DGGLWLRQDO�FRQWLQJHQF\�IHH�IRU�WKH�VXFFHVVIXO�GHIHQVH����

RI�WKH�FODLPV��EDVHG�RQ�WKH�YHU\�LQWHUOLQHDWLRQV�VKH����

ZURWH���7KDW�ZRXOG�RQO\�JR�WR�VKRZ�RQH�WKLQJ��WKH�������

SHUFHQW�WKH\�ZDQW�HVFURZ��LV�LQVXIILFLHQW�XQGHU�WKH����

DJUHHPHQWV�WKH\�VLJQHG��LI�WKDW¶V�ZKDW�WKH\�ZDQW�WR�GR������

%XW�EH�WKDW�DV�LW�PD\��DOO�ZH¶UH�UHDOO\�KHUH����ZKDW����
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WKDW�GRFXPHQWV�SURYH�LV�WKLV����

� � � 7+(�&2857���:HOO��,¶P�QRW�DVNLQJ�\RX���

WKDW���,¶P�MXVW�DVNLQJ�WKH�TXHVWLRQ���$P�,�WR�XQGHUVWDQG���

WKDW�ZH�DUH�RSHUDWLQJ�XQGHU�RQH�DJUHHPHQW�IRU�/DXUD���

:DVVPHU��DQG�DQRWKHU�DJUHHPHQW�IRU�6WHSKHQ�+RSSHU"���

� � � 05��/$87(1���7KDW¶V�P\�SRVLWLRQ��<RXU���

+RQRU��\HV���$OEHLW��WKH\¶UH�WKH�VDPH�ZLWK�UHVSHFW�WR���

WKH�FRQWLQJHQF\��RQ�WKH�DIILUPDWLYH�FODLPV������

� � � 05��3(11,1*721���<RXU�+RQRU��WKH�PRUH���

LPSRUWDQW�PDWWHU�LV�WKDW�ERWK�RI�WKHVH�DJUHHPHQWV����

FRQWDLQ�DQ�DUELWUDWLRQ�FODXVH�����

� � � 7+(�&2857���:HOO��,¶P�MXVW�WU\LQJ�WR�JHW����

P\�TXHVWLRQ�DQVZHUHG��RND\"����

� � � 05��3(11,1*721���,¶P�VRUU\�� ����

� � � 7+(�&2857���,�VHH�WKDW�WKH\�ERWK�KDYH�DQ����

DUELWUDWLRQ�FODXVH�������

� � � 05��9,7,//2���<RXU�+RQRU��,�FDQ�VSHDN�WR����

WKDW�TXHVWLRQ��VLQFH�,¶P�WKH�RQH�WKDW�SUHVHQWHG�WKH����

FRQWLQJHQF\�IHH�FRQWUDFWV��WR�ERWK�P\�FOLHQWV���,I�,����

PD\��ZLWKRXW�UHYHDOLQJ�DQ\����,�ZDQW�WR�PDNH�VXUH�,����

GRQ¶W�UHYHDO�DQ\�FRQILGHQWLDO�LQIRUPDWLRQ��,�GRQ¶W����

EHOLHYH�LW�LV�EXW�WKH�ILUVW�FRQWUDFW��<RXU�+RQRU��ZDV����

VLJQHG�E\�6WHSKHQ�+RSSHU���7KH�VHFRQG�FRQWUDFW��ZKLFK�LV����

WKH�VDPH�FRQWUDFW��ZDV�VLJQHG�E\�/DXUD�:DVVPHU��ZKLFK����

VKH�PD\�LQWHUOLQHDWLRQV��EXW�VKH�PDGH�FKDQJHV�WR�WKDW����
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FRQWUDFW�WR�LQFOXGH�WKH�GHIHQVH�RI�WKH�-30RUJDQ�&KDVH���

FRXQWHUFODLPV������

� � � $IWHU�WKRVH�WZR�FRQWUDFWV�ZHUH�VLJQHG����

ILVW�E\�6WHSKHQ�+RSSHU�DQG�WKH�/DXUD�:DVVPHU��,�WKHQ�KDG���

D�FRQYHUVDWLRQ��D�SKRQH�FRQYHUVDWLRQ�ZLWK�ERWK�RI�WKHP����

WR�PDNH�VXUH�DOO�RI�XV�ZHUH�RQ�WKH�VDPH�SDJH��RND\"��6R����

WKDW¶V�KRZ�WKRVH�FRQWUDFWV�HYROYHG���$QG�VR��LW�ZDV���

ILUVW�VLJQHG�E\�6WHSKHQ�+RSSHU��WKHQ�LW�ZDV�VLJQHG�DQG���

FKDQJHG�E\�/DXUD�:DVVPHU��DQG�WKHQ�,�KDG�D�FRQIHUHQFH���

FDOO�ZLWK�6WHSKHQ�DQG�/DXUD�WR�PDNH�VXUH�WKDW�P\�VFRSH����

RI�UHSUHVHQWDWLRQ�GRHV��LQ�IDFW��LQFOXGH�GHIHQGLQJ�WKH����

FRXQWHUFODLPV�RI�-30RUJDQ�&KDVH�����

� � � 7+(�&2857���2ND\���$QG�LV�WKHUH����

GRFXPHQWDWLRQ�RI�WKDW"����

� � � 05��9,78//2���2I�PH�GHIHQGLQJ�WKH����

FRXQWHUFODLPV��\HV��<RXU�+RQRU���%XW�����DEVROXWHO\�����

� � � 7+(�&2857���$OO�ULJKW���,¶P�VRUU\�,����

LQWHUUXSWHG�\RX�����

� � � 05��3(11,1*721���7KDW¶V�DOO�ULJKW��<RXU����

+RQRU�����

� � � 7+(�&2857���2ND\�ZKDW�ZDV�\RXU�������

� � � 05��/$87(1���%HIRUH�\RX�GR�WKDW��±�,¶P����

VRUU\�WR�LQWHUUXSW���&DQ�,�SOHDVH�JHW�D�UXOLQJ�RQ����

RIIHULQJ�([KLELW���LQWR�HYLGHQFH��<RXU�+RQRU"��,�RIIHUHG����

([KLELW����WKH�WHUPLQDWLRQ�OHWWHU�DQG�,�GLGQ¶W�JHW�D����
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UXOLQJ�RQ�WKDW����

� � � 7+(�&2857���:HOO��,¶P�JRLQJ�WR�JHW�WR�LW���

EXW�,¶P�WU\LQJ�WR�JHW�ILQLVKHG�ZLWK���DQG��������

� � � 05��/$87(1���6XUH����

� � � 7+(�&2857������RND\"��6R��,�WKLQN�,¶YH���

JRWWHQ�P\�TXHVWLRQV�DQVZHUHG�ZLWK�UHVSHFW�WR���DQG�������

'R�\RX�KDYH�DQ\WKLQJ�\RX�ZDQW�WR�DGG"���

� � � 05��3(11,1*721���:LWK�UHVSHFW�WR���DQG������

<RXU�+RQRU��WKH�RQO\�WKLQJ�LV�ZKDW�,¶YH�MXVW�SRLQWHG�RXW���

ZKLFK�LV��WKDW�WKH\�ERWK�FRQWDLQ�DQ�DUELWUDWLRQ����

SURYLVLRQ�����

� � � 7+(�&2857���$OO�ULJKW�����

� � � 05��3(11,1*721���6R��LW¶V�QRZ�XQGLVSXWHG����

WKDW�ERWK�RI�WKH�DJUHHPHQWV�WKH\¶UH�WU\LQJ�WR�HQIRUFH�����

FRQWDLQ�WKDW�DUELWUDWLRQ�FODXVH��ZKLFK�UHTXLUHV�WKLV����

PDWWHU�WR�JR�WR�DUELWUDWLRQ���$QG�LW�FRQWDLQV�WKH����

ODQJXDJH�WKDW�,�TXRWHG�LQ�P\�UHVSRQVH�����

� � � 7+(�&2857���2ND\�������

� � � 05��3(11,1*721���$UH�\RX�UHDG\�IRU�PH�WR����

UHVSRQG�WR�WKH�UHVW�RI�WKH�DUJXPHQWV�RU�DUH�\RX�������

� � � 7+(�&2857���1R��MXVW�D�PLQXWH�����

� � � 05��3(11,1*721���<HV��<RXU�+RQRU�����

� � � 7+(�&2857���$OO�ULJKW���1RZ��WKH�&RXUW¶V����

JRLQJ�WR�DGPLW�([KLELWV���DQG�����$QG�WKHQ��ZLWK�UHVSHFW����

WR�([KLELW��"�����

MR:431



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

>,QWHUYHQRUV�([KLELWV���DQG���DGPLWWHG@���

� � � 05��3(11,1*721���<RXU�+RQRU��ZLWK�UHVSHFW���

WR�([KLELW����ZKLFK�,�EHOLHYH�LV�WKH�WHUPLQDWLRQ�OHWWHU����

,�GRQ¶W�GLVSXWH����,�ZRXOG�DJUHH�WR�WKH�DXWKHQWLFLW\�RI���

WKLV�OHWWHU���7KH�DXWKHQWLFLW\�RI�LW�LV�QRW�GLVSXWHG�����

7KH�RQO\�REMHFWLRQ�,�KDYH��ZLWK�UHVSHFW�WR�WKLV�H[KLELW���

EHLQJ�DGPLWWHG�LQWR�HYLGHQFH��LV�WKDW�LW�GRHV�FRQWDLQ���

ZKDW�LV�LQIRUPDWLRQ�,�FRQVLGHU�QRW�WR�EH�RU�WR�EH���

FRQILGHQWLDO���$QG�WKLV�JRHV�EDFN�WR�P\�SUHYLRXV�FODLP����

DERXW�SDUW�RI�WKH�SUREOHP�ZK\�WKLV�FDVH�VKRXOG�EH�LQ����

DUELWUDWLRQ�DQG�QRW�LQ�\RXU�&RXUW�LV�EHFDXVH��ZH¶UH�QRZ����

JHWWLQJ�LQWR�PDWWHUV�ZKLFK�DUH�FRQILGHQWLDO�������

� � � ,I�,�KDYH�WR�VWDUW�H[SODLQLQJ�ZK\�P\����

FOLHQWV�WHUPLQDWHG�0U��9LWXOOR�WR�MXVWLI\�WKHLU����

WHUPLQDWLRQ��WKDW�RSHQV�XS�D�ZKROH�FDQ�RI�ZRUPV�DQG����

PDWWHUV��ZKLFK�VKRXOG�QRW�EH�GLVFORVHG�WR�WKH�SXEOLF������

7KH\�DUH�SULYDWH�DQG�HVSHFLDOO\��LQ�OLJKW�RI�WKH�IDFW����

WKDW�DOO�WKH�SDUWLHV�VLJQHG�DQ�DUELWUDWLRQ�SURYLVLRQ�����

WKRVH�PDWWHUV�VKRXOG�EH�GHFLGHG�LQ�DUELWUDWLRQ�DQG�QRW����

KHUH�LQ�WKLV�&RXUW�������

� � � %XW��,�KDYH�QR�REMHFWLRQ�WR�WKLV�([KLELW����

��EHLQJ�DGPLWWHG�LQWR�HYLGHQFH��SURYLGHG�WKDW�WKHUH¶V����

VRPH��WKDW�LW¶V�GRQH�XQGHU�VHDO�RU�XQGHU�VRPH�RUGHU�RI����

FRQILGHQWL�������

� � � 7+(�&2857���:KDW�SRUWLRQ�RI�WKLV�OHWWHU����
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LV�FRQILGHQWLDO"���

� � � 05��3(11,1*721���,W¶V�LQ�WKH�ILUVW���

SDUDJUDSK�ZKHUH�ZH�VWDUW�JHWWLQJ�LQWR�WKH�GHFLVLRQ��WKH���

UHDVRQ�IRU�WKH������

� � � 7+(�&2857���:HOO��MXVW�WHOO�PH�H[DFWO\����

ZKDW�ODQJXDJH�\RX�FRQVLGHU�WR�EH�FRQILGHQWLDO����

� � � 05��3(11,1*721���:HOO��<RXU�+RQRU��LI�,���

PD\��LI�,�SRLQW�WKDW�ODQJXDJH�RXW�RQ�WKH�UHFRUG��FRXQVHO���

IRU�-30RUJDQ�&KDVH�LV�KHUH�LQ�WKH�FRXUWURRP��DQG�,�GRQ¶W���

ZDQW�WR�UHYHDO�DQ\�FRQILGHQWLDO�LQIRUPDWLRQ�WKDW�PLJKW����

KDYH�DQ�DGYHUVH�HIIHFW�RQ�WKH�VHWWOHPHQW���6R��WKDW¶V�P\����

FRQFHUQ���,�IHHO�OLNH�,¶P�EHLQJ�SXW�LQ�D�ER[�ULJKW�QRZ�����

� � � 7+(�&2857���:HOO��,�PHDQ�,�DSSUHFLDWH����

ZKDW�\RX¶UH�VD\LQJ�EXW��\RX�NQRZ��,�JXHVV�\RX�NQRZ�������

� � � 05��3(11,1*721���:HOO�PD\EH�,�FRXOG�GR�LW����

WKLV�ZD\��<RXU�+RQRU���,I�,�VWDUW�ZLWK�WKH�VHQWHQFH�WKDW����

,�EHOLHYH��FRQWDLQV�WKH�FRQILGHQWLDO�LQIRUPDWLRQ�EXW�����

WKLV�LV�RQ�WKH����LW¶V�WKH�WKLUG�VHQWHQFH�WKDW�VD\V�����

³7KHLU�GHFLVLRQ�WR�WHUPLQDWH�WKLV�UHODWLRQVKLS�LV�EDVHG����

RQ�D�QXPEHU�RI�IDFWRUV�´��7KDW�VHQWHQFH�DOO�WKH�ZD\����

WKURXJK�WKH�QH[W�WR�ODVW�VHQWHQFH��ZKLFK�VD\V��³$V�D����

UHVXOW��,¶P�QRWLI\LQJ�\RX�WKDW�P\�FOLHQWV�DUH��HIIHFWLYH����

LPPHGLDWHO\��WHUPLQDWLQJ�WKH�UHODWLRQVKLS�´��(YHU\WKLQJ����

LQ�EHWZHHQ�WKDW��,�EHOLHYH��LV�FRQILGHQWLDO���$QG�,����

ZRXOG�DVN�WKH�&RXUW�WR�KDYH�WKDW�EH�DGPLWWHG��MXVW�LQ����
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FDPHUD����

� � � 7+(�&2857���0U��/DXWHQ"���

� � � 05��/$87(1���,�GRQ¶W�KDYH�DQ\�REMHFWLRQ���

WR�LW�EHLQJ�DGPLWWHG�HLWKHU�XQGHU�VHDO�RU�LQ�FDPHUD�EXW����

,�ZRXOG�OLNH�LW�WR�EH�EHIRUH�WKH�&RXUW��IRU�WKH�SXUSRVH���

RI�WKLV�KHDULQJ�VR��LW¶V�XS�WR�\RX����

� � � 7+(�&2857���:HOO��LW¶V�EHIRUH�WKH�&RXUW����

,¶P�KROGLQJ�LW������

� � � 05��/$87(1���:HOO�,¶P�RIIHULQJ�LW�LQWR���

HYLGHQFH�EXW��,�GRQ¶W�ZDQW�VRPHRQH�WR��\RX�NQRZ��KDYH����

VRPH�EDVLV�WR�ILOH�D�JULHYDQFH�DJDLQVW�XV���6R��LI����

WKDW¶V�ZKDW�WKH�LPSOLFDWLRQ�LV��,¶P�KDSS\�WR�RIIHU�LW����

LQWR�HYLGHQFH��\RX�NQRZ��LQ�FDPHUD��RXWVLGH�WKH�SUHVHQFH����

RI�SDUWLHV�WKDW�DUH�DGYHUVH��WR�XV���%XW��DW�WKH�VDPH����

WLPH��P\�SRLQW�WKRXJK�REYLRXVO\��LV�WKHUH¶V�QRWKLQJ����

FRQILGHQWLDO�LQ�KHUH�������

� � � 7+(�&2857���0U��%HFNZLWK"����

� � � 05��%(&.:,7+���<RXU�+RQRU��,�MXVW�ZDQW�WR����

PDNH�VXUH��VLQFH�,¶YH�EHHQ�VKRZQ�WKLV�OHWWHU�DQG�,¶YH����

EHHQ�WROG�,�VKRXOGQ¶W�VHH�WKH�OHWWHU��WKDW�LW�GRHVQ¶W����

VD\�DQ\WKLQJ�DERXW�WKH�WHUPV�RI�WKH�VHWWOHPHQW�DQG�WKH����

DPRXQW�RI�WKH�VHWWOHPHQW���7KDW¶V�P\�ELJJHVW�FRQFHUQ�����

<RXU�+RQRU���,�GRQ¶W�WKLQN�DQ\ERG\�ZDQWV�WR�������

� � � 05��3(11,1*721���,¶OO�UHSUHVHQW�WR�\RX����

LW¶V�QRW������
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� � � 05��3(11,1*721���2ND\���7KHQ�ZLWK�WKDW���

UHSUHVHQWDWLRQ��<RXU�+RQRU��,¶OO�VLW�EDFN�GRZQ����

� � � 7+(�&2857���$OO�ULJKW���6R��WKH�&RXUW�LV���

JRLQJ�WR�DGPLW�([KLELW�������

>,QWHUYHQRUV�([KLELW���DGPLWWHG@���

� � � 05��3(11,1*721���,V�LW�JRLQJ�WR�EH���

DGPLWWHG�LQ�FDPHUD��<RXU�+RQRU�RU�IRU�DOO�SXUSRVHV"���

� � � 7+(�&2857���,�WKLQN�,¶P�JRLQJ�WR�DGPLW���

([KLELW����IRU�DOO�SXUSRVHV������

� � � 05��3(11,1*721���6R��P\�REMHFWLRQ�LV����

RYHUUXOHG��<RXU�+RQRU"����

� � � 7+(�&2857���<HV�����

� � � 05��/$87(1���,�GRQ¶W�NQRZ�H[DFWO\�ZKHUH����

ZH�DUH�EXW�FRXOG�,�PDNH�D�ELJ�SRLQW�KHUH"��:HUH�\RX����,����

FDQ¶W�UHPHPEHU�ZKHUH�ZH�OHIW�LW�����

� � � 05��3(11,1*721���,¶P�VRUU\�EXW�,�ZDVQ¶W����

WKURXJK�����

� � � 05��/$87(1���2K��JR�DKHDG��WKDW¶V�ILQH�����

� � � 05��3(11,1*721���<RXU�+RQRU��LQ�UHVSRQVH����

WR�WKDW�OHWWHU��,�ZRXOG�OLNH�WR�RIIHU�([KLELW�������

>([KLELW�1R����RIIHUHG@����

� � � 05��/$87(1���2EMHFW�KHDUVD\��REMHFW����

UHOHYDQFH�����

� � � 05��3(11,1*721���<RXU�+RQRU��([KLELW����,����

PHDQ��LI�,�KDYH�WR����LI�WKH\�ZRQ¶W�VWLSXODWH�WR�WKH����
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DXWKHQWLFLW\�RI�WKLV��,�ZLOO�UHSUHVHQW�WR�WKH�&RXUW�WKDW���

WKLV�LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�D�OHWWHU�WKDW�ZDV���

VHQW�WR�0U��/DXWHQ�RQ�$SULO�����������$QG�,�ZRXOG���

UHTXHVW�WKDW�WKLV�GRFXPHQW�EH�DGPLWWHG��DW�WKLV�WLPH�����

� � � 05��/$87(1���0\�REMHFWLRQ�LV�QRW�WR���

DXWKHQWLFLW\���0\�REMHFWLRQ�LV�WR�UHOHYDQFH�DQG�KHDUVD\������

� � � 05��3(11,1*721���<RXU�+RQRU��WKH���

UHOHYDQFH�LV�WKDW�WKLV�OHWWHU�VKRZV�WKDW�,�KDYH�DJUHHG���

WR�SXW�WKH�IXQGV�LQWR�HLWKHU�0U��/HYLQJHU¶V�WUXVW���

DFFRXQW��P\�WUXVW�DFFRXQW�RU�WKDW�RI�DQ�RIIHU�WR�SXW�LW����

LQWR�WKDW�RI�D�WKLUG�SDUW\���$QG�LW�JRHV�WR�WKH�YHU\����

KHDUW��,�PHDQ��WKH\�KDYH�WR�VKRZ�WKDW�WKHUH¶V�VRPH����

LPPLQHQW�KDUP�WKDW�WKH�IXQGV�ZLOO�EH�ORVW�RU�GHSOHWHG�RU����

UHPRYHG���$QG�LI�WKRVH�IXQGV����LI�,¶P�DJUHHLQJ�RQ����

EHKDOI�RI�P\�FOLHQW��WR�SXW�WKRVH�IXQGV�DQG�WR�KROG�WKHP����

DW�WKH�7UXVW��XQWLO�WKH�VHWWOHPHQW�RU�XQWLO�WKLV�PDWWHU����

LV�ILQDOO\�UHVROYHG��WKHUH�LV�QR�GDQJHU�RU�LPPLQHQW����

WKUHDW�RI�WKH�IXQGV�EHLQJ�ORVW�RU�GHSOHWHG�EHFDXVH����

WKH\¶UH�JRLQJ�WR�UHPDLQ�LQ�D�WUXVW�DFFRXQW��HLWKHU�PLQH����

0U��/HYLQJHU¶V�RU�VRPH�RWKHU�WKLUG�SDUWLHV�������

� � � 05��/$87(1���7KLV�LV�LPSRUWDQW�SRLQW�����

<RXU�+RQRU��DQG�WKLV�LV�WKH�ELJ�LVVXH�KHUH���7KLV�LV�ZK\����

ZH¶UH�LQ�D�VHSDUDWH�ER[���7KLV�LV�DQ�RZQHUVKLS�LVVXH�DW����

WKLV�SRLQW�DQG�0U��/RHZLQVRKQ��EDFN�WKHUH��KDG�WKLV����

LVVXH�LQ�WKH�+XQWRQ�+LOO�IHH�GLVSXWH�DQG�WKDW�LV�WKLV������

MR:436



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

2Q�WKH�RQH�KDQG�\RX�KDYH�WKH�0DQGDO�ULJKW�OLQH�RI�FDVHV���

WKDW�VD\��LI�\RX�WHUPLQDWH�\RXU�FRQWLQJHQF\�IHH�ODZ\HU���

ZLWKRXW�FDXVH��\RX�JHW�WKH�HQWLUH�FRQWLQJHQF\�IHH���

LQWHUHVW�EXW��LI�ZLWK�FDXVH��\RX�JHW�TXDQWXP�PHUXLW�����

� � � :H¶UH�QRW�XQGHU�WKDW�ERG\�RI�FDVH�ODZ�����

7KH�UHDVRQ�LV�EHFDXVH�ZH¶YH�GRQH�WKH�ZRUN���7KH�FDVH�LV���

RYHU���,W¶V�RXU�SURSHUW\���:H�RZQ�WKRVH�IXQGV���:H�KDYH���

D�YHVWHG�LQWHUHVW���7KHUH¶V�QR�GLVSXWH�KHUH����7KH\���

FDQ¶W�ZDLW�XQWLO�DKD��ZH¶YH�JRW�D�VHWWOHPHQW�QRZ�DQG�ZH���

GRQ¶W�ZDQW�WR�SD\�\RX���$QG�ZKHQ�WKH\�DUJXH�ZH�ZDQW�WR����

SXW�LW�LQ�0U��/HYLQJHU¶V�DFFRXQW��KH¶V�WKH�RQH�WKDW�LV����

FULWLFL]LQJ�0U��9LWXOOR�LQ�([KLELW����WKDW�\RX¶YH�MXVW����

DGPLWWHG�������

� � � :K\�VKRXOG�ZH�VXUUHQGHU�FRQWURO�RI�RXU����

PRQH\�WKDW�ZH�RZQ"��:H�KDYH�D�SURSHUW\�ULJKW�SHU�([KLELW����

��DQG���DQG�WKH\¶UH�LQ�HYLGHQFH���$QG�WKRVH�FRQWLQJHQF\����

IHH�DJUHHPHQWV��WKH�PRPHQW�ZH�GR�WKH�ZRUN��ZH�RZQ�LW������

1RW�WKHLU�SRUWLRQ��RXU�SRUWLRQ���,W�ZRUNV�ERWK�ZD\V���:H����

FDQ¶W�KROG�WKHLU�PRQH\�DQ\�PRUH�WKDQ�WKH\�FDQ�KROG�RXU����

PRQH\���$QG�LI�WKH\�WKLQN�WKDW�LW¶V�DOO�SURWHFWHG����

EHFDXVH�ODZ\HUV�DUH�VXEMHFW�WR�EDU�UXOHV��ZHOO�WKHQ�����

JLYH�LW�WR�XV�DQG�OHW�XV�SXW�LW�LQ�RXU�WUXVW�DFFRXQW�������

� � � ,�PHDQ�XQGHU�WKH�UXOH�RI�*RRVH�Y��*DQGHU�����

LW�ZRUNV�ERWK�ZD\V���6R��EXW�WKDW¶V�WKH�ELJ�LVVXH�KHUH�����

WKHVH�DUHQ¶W�GLVSXWHG�IXQGV���:H�RZQ�WKH�SURSHUW\�ULJKW�����
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EHFDXVH�ZH¶YH�GRQH�WKH�ZRUN���7KH�7LOOHU\�FDVH�DQG�WKH���

(QRFK�FDVH�WKDW�,�KDQGHG�\RX��VD\�WKH\�DUH�HVWRSSHG���,I���

\RX�FRXOG�GR�WKLV�<RXU�+RQRU��HYHU\�WLPH�0U��%UDQVRQ�RU���

7HG�/\RQ�RU�VRPHERG\�ZHQW�DQG�JRW�D�WKLUW\�RU�IRUW\���

PLOOLRQ�GROODU�VHWWOHPHQW��LW�ZRXOG�EH�PDOSUDFWLFH�IRU���

WKH�FOLHQW�WR�VD\��,¶P�ILULQJ�\RX���/HW�PH�NHHS�WKH���

PRQH\�ZH¶OO�JR�DUELWUDWH���/HW�PH�VHH�LI�,�FDQ�JHW�D���

GLVFRXQW�RQ�ZKDW�,�DOUHDG\�RZH�\RX���3HRSOH�ZRXOG�GR���

WKDW�LI�\RX�FRXOG�GR�WKDW���<RX�FDQ¶W���$QG�WKDW¶V�ZKDW���

(QRFK�VDLG�������

� � � ,I�ZH�ZHUH�VL[�PRQWKV�EHIRUH�WULDO�RU����

WKUHH�PRQWKV�EHIRUH�WULDO�RU�D�\HDU�EHIRUH�WULDO�����

DEVROXWHO\���%XW�WKH\�FDQ¶W�WLH�XS�WKH�PRQH\�WKDW�ZH�QRZ����

RZQ���7KDW�LV�WKH�GLVWLQFWLRQ�EHWZHHQ�WKH�IRUPHU�DQG�WKH����

ODWWHU�LV�ZH�KDYH�GRQH�WKH�ZRUN�DQG�QRZ�WKDW�([KLELWV������

WKURXJK���DUH�LQ�HYLGHQFH��LW�LV�XQGLVSXWHG�LQ�WKLV����

FRXUWURRP��WKDW�WKH\�WHUPLQDWHG�RQ�WKH�YHU\�GD\�WKH����

VHWWOHPHQW�ZDV�DQQRXQFHG��LQ�KHUH���<RX¶YH�JRW����

XQGLVSXWHG�SURRI�WKDW�WKH\�WHUPLQDWHG�WKH�GD\�WKH�FDVH����

HQGHG��IRU�DOO�SUDFWLFDO�SXUSRVHV�������

� � � 05��3(11,1*721���<RXU�+RQRU�������

� � � 7+(�&2857���$OO�ULJKW���,W¶V�DOPRVW������

2¶FORFN�VR�OHW¶V�ZUDS�LW�XS�����

� � � 05��3(11,1*721���,¶OO�PDNH�LW�TXLFN��<RXU����

+RQRU���<RX�NQRZ��5XOH������JLYHV�WKH�&RXUW�WKH�H[DFW����
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UHPHG\�WKDW�QHHGV�WR�EH�DSSOLHG�LQ�WKLV�FDVH�DQG�WKDW���

LV��,�PHDQ��WKH\�GRQ¶W�OLNH�LW�EXW��WKH�HWKLFDO�UXOHV���

UHTXLUH�WKDW�DQ\�GLVSXWHG�IXQGV��EH�KHOG�LQ�D�ODUJH���

WUXVW�DFFRXQW�RU�HVFURZ�DFFRXQW���:H¶YH�DJUHHG�WR�FRPSO\���

ZLWK�WKDW���7KH�RQO\�GLVDJUHHPHQW�ZH¶UH�KDYLQJ�LV�WKH���

SODFH�ZKHUH�WKRVH�IXQGV�DUH�JRLQJ�WR�EH�KHOG������

� � � $QG�<RXU�+RQRU��,�PHDQ�WKH\�PD\�QRW��\RX���

NQRZ��KH¶V�FLWLQJ�WKLV�JRRG�IRU�WKH�JRRVH��JRRG�IRU�WKH���

JDQGHU�UXOH�EXW��WKH�ERWWRP�OLQH�KHUH�LV��5XOH������VD\V���

H[DFWO\�ZKDW�WKH�UHPHG\�LV�DQG�WKDW¶V��LW¶V�KHOG�LQ����

WUXVW�RU�HVFURZ���,I�WKH\�GRQ¶W�OLNH�LW��WKH\�FDQ�JR�WR����

WKH�7ULSOH�$��WKH�DUELWUDWLRQ�SDQHO��DQG�DVN�WKHP�IRU����

VRPH�NLQG�RI�LQMXQFWLYH�UHOLHI�RU�DVN�WKHP�WR�SXW�WKH����

IXQGV�LQWR�WKH�UHJLVWU\�RI�WKH�DUELWUDWLRQ�SDQHO�������

� � � 7KH\�KDYH�PDQ\�RWKHU�UHPHGLHV�DYDLODEOH����

WR�WKHP�EXW��WKH\�GRQ¶W�KDYH�WKH�UHPHG\�RI�FRPLQJ�LQWR����

WKLV�&RXUW�DQG�DVNLQJ�IRU�WKH�IXQGV�WR�EH�GHSRVLWHG�LQWR����

WKH�UHJLVWU\���7KH\�ZDLYHG�LW�ZKHQ�WKH\�VLJQHG�WKH����

DUELWUDWLRQ�DJUHHPHQW���$QG�WKH�SUREOHP�,¶YH�JRW�ULJKW����

QRZ�LV��,�FDQ¶W�IDLUO\�GHIHQG�P\�FOLHQW�DQG�H[SODLQ�WR����

\RX��ZK\�WKH\�WHUPLQDWHG�WKHLU�FOLHQWV��DQG�JLYH�\RX�D����

IXOO�H[SODQDWLRQ��ZKLFK�,�WKLQN�LI�,�FRXOG�JLYH�LW�WR����

\RX��,�WKLQN�LW�PLJKW�DIIHFW�ZKHWKHU�RU�QRW�\RX�EHOLHYH����

WKDW�WKH\¶UH�HQWLWOHG�WR�WKHLU�IHH�RU�QRW�������

� � � ,¶P�LQ�D�ER[�ULJKW�QRZ�DQG�,�VKRXOGQ¶W�EH����

MR:439



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

KHUH��EHFDXVH�ZH�VKRXOG�EH�LQ�DUELWUDWLRQ�ZKHUH�,�FDQ���

H[SODLQ�WR�DQ�DUELWUDWRU�ZK\�P\�FOLHQWV�DUH�GLVSXWLQJ���

WKH�IHH���0U��/DXWHQ�LV�WU\LQJ�WR�SXW�WKH�EXUGHQ�RQ�PH���

DQG�VD\�WKDW�,�KDYH�WKH�EXUGHQ�WR�WHOO�WKLV�&RXUW�WKH���

DPRXQW�WKDW¶V�LQ�GLVSXWH���,�GRQ¶W�KDYH�WKDW�EXUGHQ�����

+H¶V�WKH�RQH�ZKR¶V�WU\LQJ�WR�KDYH�WKH�&RXUW�SXW�IXQGV�LQ���

WKH�UHJLVWU\������

� � � +H¶V�JRW�WR�FRPH�IRUZDUG�DQG�WHOO�WKH���

&RXUW�KRZ�PXFK�WKRVH�IXQGV�DUH��ZLWKRXW�GLVFORVLQJ�DQ\���

VHWWOHPHQW�DPRXQW���7KDW¶V�ZK\�,�VDLG�ZH�ZRXOG�ZLWKKROG����

WKH�HQWLUH����SHUFHQW���,¶P�QRW�JRLQJ�WR�JLYH�\RX�DQ����

DPRXQW�EXW��,¶OO�WHOO�\RX�WKH�SHUFHQWDJH�DQG�,¶YH�DOVR����

DVNHG�WKHP�WR�WHOO�PH�LI�WKH\¶YH�JRW�DQ\�H[SHQVHV�WKDW����

WKH\¶YH�LQFXUUHG��DQG�ZH¶OO�ZLWKKROG�WKRVH��WRR���%XW����

DOO�WKDW�FDQ�EH�GRQH�XQGHU�WKH�DUELWUDWLRQ�XPEUHOOD��DQG����

QRW�LQ�WKLV�&RXUW�������

� � � 1RZ��,�GLG�PRYH�WR�FRPSHO��LQ�P\����

UHVSRQVH��RQ�SDJH�WKUHH��DW�WKH�ERWWRP�RI�P\�REMHFWLRQ�����

,�VSHFLILFDOO\�DVNHG�WKLV�&RXUW�WR�FRPSHO�WKDW�WKHLU����

FODLPV�EH�VXEPLWWHG�WR�ELQGLQJ�DUELWUDWLRQ���6R��0U�����

/DXWHQ�LV�LQFRUUHFW�RQ�WKDW���7KH\�ILOHG�WKHLU�SHWLWLRQ����

LQ�LQWHUYHQWLRQ�DW�QRRQ�RQ�)ULGD\�VR��,�KDYH�KDG�DOO����

ZHHNHQG��WKDW¶V�LW��WR�JHW�UHDG\���%XW�,�GLG�DVN�IRU����

WKDW�UHOLHI�LQ�P\�SDSHUV��P\�REMHFWLRQ�,�ILOHG��,�DVNHG����

WKH�&RXUW�WR�FRPSHO�WKLV�PDWWHU�WR�DUELWUDWLRQ�������

MR:440



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

� � � +LV�RWKHU�SRLQW�DERXW��KH�FRQWLQXHV�WR���

UHSHDW�WKLV�OLQH�RI�FDVHV��WKH�7LOOHU\�FDVH��ZKLFK�VD\���

WKDW�P\�SODQ�LV�HVWRSSHG��RQFH�WKH\�IXOO\�SHUIRUP���:HOO���

ILUVW�RI�DOO��LW¶V�D�GLVSXWHG�LVVXH�DERXW�ZKHWKHU�WKH\���

KDYH�IXOO\�SHUIRUPHG���:H�KDYH�SXW�WKDW�LQ�RXU�UHVSRQVH���

WKDW�LI�WKDW�DJUHHPHQW�LV�HQIRUFHDEOH��ZKLFK�ZH�KDYH�DQ���

LVVXH�RYHU�EXW��LI�LW�LV�HQIRUFHDEOH��ZH�EHOLHYH�WKDW���

0U��9LWXOOR¶V�ILUP�EUHDFKHG�WKDW�DJUHHPHQW���$QG��,���

FDQ¶W�JR�LQWR�WKH�GHWDLOV�DV�WR�ZK\��EHFDXVH�WKDW�ZRXOG���

EUHDFK�FRQILGHQWLDOLW\�DQG�VR�IRUWK�EXW��RQH�WKLQJ�,�FDQ����

WHOO�\RX�LV�WKDW�WKH�FDVH�ODZ�KH�UHOLHV�XSRQ��WKH����

7LOOHU\�FDVH�DQG�WKH�(QRFK¶V�FDVH��ERWK�RI�WKRVH�FDVHV����

ZHUH�TXHVWLRQHG�E\�D�PRUH�UHFHQW�FDVH��D�'DOODV�&RXUW�RI����

$SSHDOV�FDVH��FDOOHG�1HHFH�Y��/\RQ�������

� � � $QG�WKLV�LV�D������FDVH��ZKHUH�WKH�'DOODV����

&RXUW�RI�$SSHDOV�VSHFLILFDOO\��DGGUHVVHG�WKLV�LVVXH��DQG����

WKH\�VDLG�WKDW����DQG�WKLV�ZDV�D�ILJKW�EHWZHHQ�D�FOLHQW����

DQG�D�ODZ\HU�RYHU�VRPH�IHHV��DQG�WKHQ�WKDW�FDVH��WKH����

&RXUW�UHFRJQL]HG�WKDW�WKH�FOLHQWV�FRXOG��HYHQ�DIWHU�WKH����

ODZ\HU�IXOO\�SHUIRUPHG��WKH�FOLHQWV�FRXOG�DVVHUW�D�FODLP����

IRU�UHVWLWXWLRQ�DQG�UHVFLVVLRQ�RI�WKH�DJUHHPHQW��DIWHU����

WKH�IDFW��DQG�WKDW�WKH\�GLG�KDYH�WKRVH�GHIHQVHV����

DYDLODEOH�WR�WKHP�������

� � � 05��/$87(1���,¶P�WKH�ODZ\HU�LQ�WKDW�FDVH������

7KDW�ZDV�D�EDUUDWU\�FDVH��VWLOO�SHQGLQJ�DQG�WKDW¶V�QRW����
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ZKDW�LW�VD\V���,�UHSUHVHQW�0U��/\RQ�LQ�WKDW�FDVH���,I���

\RX�ZDQW�WR�WDON�DERXW�LW��WKDW¶V�QRW�ZKDW�LW�VD\V�����

,W¶V�D�EDUUDWU\�FDVH������

� � � 05��3(11,1*721���:HOO��,����� � ���

� � � 05��/$87(1���,Q�IDFW��5RG�3KHODQ�DQG�,���

GLG�WKDW�FDVH����

� � � 7+(�&2857���([FXVH�PH��VLU���,�GRQ¶W���

DOORZ�±����

� � � 05��/$87(1���,�DSRORJL]H�IRU�WKH���

LQWHUUXSWLRQ���,¶P�VRUU\�����

� � � 05��3(11,1*721���,¶YH�JRW�D�FRS\�RI�WKH����

FDVH�<RXU�+RQRU��LI�\RX�ZDQW�LW�����

� � � 7+(�&2857���$OO�ULJKW��WKDQN�\RX�����

� � � 05��3(11,1*721���%XW�WKH�ERWWRP�OLQH�����

<RXU�+RQRU�LV�ZKDWHYHU�WKH�UHPHG\�LV�DQG�ZKDWHYHU����

GHIHQVHV�P\�FOLHQWV�PD\�RU�PD\�QRW�KDYH��WKRVH�DUH�DOO����

LVVXHV�WKDW�VKRXOG�EH�GHFLGHG�LQ�DUELWUDWLRQ�DQG�QRW�LQ����

WKLV�&RXUW���<RXU�+RQRU��,�MXVW�ZDQW�WR�PDNH�VXUH�EHIRUH����

,�ILQLVK��LI�,�FRXOG�JHW�D�UXOLQJ�RQ�P\�RIIHU�RI�H[KLELW����

IRXU������

� � � 7+(�&2857���8K��OHW¶V�VHH�������

� � � 05��3(11,1*721���7KDW�ZDV�WKH�$SULO��WK����

OHWWHU��<RXU�+RQRU�����

� � � 7+(�&2857���$Q\�REMHFWLRQ"����

� � � 05��/$87(1���,�REMHFW�WR�UHOHYDQFH�DQG����
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KHDUVD\����

� � � 05��3(11,1*721���<RXU�+RQRU��,�DSRORJL]H����

,�PLVVSRNH���,�VDLG�([KLELW����,W¶V�'HIHQGDQWV�([KLELW���

���WKDW�,�KDQGHG�WR�\RX��,�DSRORJL]H������

� � � 7+(�&2857���6LU"���

� � � 05��/$87(1���+HUH¶V�WKH�SUREOHP�ZLWK�WKH���

UHOHYDQFH�������WKDW�KH�NHHSV�FLWLQJ�\RX�DERXW�SXWWLQJ���

WKH�PRQH\�LQ�WKH�ODZ\HU¶V�WUXVW�DFFRXQW��WKDW¶V�WKLV���

ODZ\HU¶V�WUXVW�DFFRXQW���1RW�WKH�SHUVRQ�FULWLFL]LQJ�LV���

RYHU�KHUH���,I�KH�ZDQWV�XV�WR�SXW�WKH�GLVSXWHG�PRQH\�LQ����

0U��9LWXOOR¶V�WUXVW�DFFRXQW�DV������VD\V��DQG�KROG�LW����

WKHUH��,�KDYH�QR�SUREOHP�ZLWK�WKDW�������

� � � 05��3(11,1*721���<RXU�+RQRU��EXW�������

� � � 05��/$87(1���+ROG�RQ��OHW�PH�ILQLVK�����

� � � 05��3(11,1*721���6RUU\������

� � � 05��/$8721���%XW��ZKDW�KH¶V�WU\LQJ�WR�VD\����

LV��WKH�HWKLFDO�UXOH�ZKHQ�WKHUH¶V�D�GLVSXWH�EHWZHHQ�D����

ODZ\HU�DQG�D�FOLHQW��LW�JRHV�LQ�WKDW�ODZ\HU¶V�WUXVW����

DFFRXQW���7KDW¶V�0U��9LWXOOR���:KDW�KH¶V�VD\LQJ�LV�SXW����

WKH�PRQH\�LQ�WKLV�ODZ\HU¶V�DFFRXQW��ZKR�IROORZV�RXU����

LQVWUXFWLRQV��QRW�\RXUV���:HOO�ZKDW�KDSSHQV�ZKHQ�WKDW����

KDSSHQV��<RXU�+RQRU"��:KR¶V�JRLQJ�WR�WHOO�0U��/HYLQJHU����

ZKDW�WR�GR�ZLWK�WKDW�PRQH\"��$�&RXUW¶V�JRLQJ�WR�KDYH�WR����

WHOO�KLP�WR�JLYH�LW�EDFN���+H¶V�QRW�JRLQJ�WR�JLYH�LW����

EDFN�WR�XV�EHFDXVH�KH�WKLQNV�LW¶V�ULJKW���,W¶V�RXU����
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SURSHUW\����

� � � 7+(�&2857���2ND\���0U��%HFNZLWK"���

� � � 05��%(&.:,7+���<HV��<RXU�+RQRU��MXVW���

EULHIO\���7KH�VWDWXV�TXR�DV�ZH�DUH�KHUH�WRGD\��LV�ZH���

KDYH�D�5XOH����$JUHHPHQW�WKDW¶V�EHHQ�ILOHG�ZLWK�WKH���

&RXUW��WKHUH�ZDV�DQ�DQQRXQFHPHQW�WKDW�DQQRXQFHG�WKDW�WKH���

KHLUV�DQG�-30RUJDQ�KDG�UHDFKHG�D�VHWWOHPHQW���7KHUH�LV�D���

GHILQLWLYH��FRQILGHQWLDO�WHUP�VKHHW�DQG�WKH�SDUWLHV�DUH���

QHJRWLDWLQJ�D�ILQDO�GHILQLWLYH�VHWWOHPHQW�DJUHHPHQW�����

7KH�PRQH\�WKDW�LV�SDUW�RI�WKH�VHWWOHPHQW��LV�DW�-30RUJDQ����

WRGD\���$�PDWHULDO�WHUP�RI�WKH�VHWWOHPHQW�LV����

FRQILGHQWLDOLW\�DQG�,�GRQ¶W�WKLQN�0U��9LWXOOR��0U�����

/DXWHQ��0U��3HQQLQJWRQ��0U��/HYLQJHU�RU�DQ\ERG\�ZDQWV�WR����

YLRODWH�WKDW���%XW�WKH�PDWHULDO�WHUP�RI�WKH�VHWWOHPHQW����

LV�WKH�FRQILGHQWLDOLW\�������

� � � ,¶YH�H[SUHVVHG�WR�\RX�P\�GHHS�FRQFHUQ����

WKDW�DIWHU�DOO�RI�WKH�WLPH�WKDW�\RX�LQYHVWHG�LQ�WKH����

MXGJPHQW�KHDULQJ�ODVW�ZHHN��,�GR�WKLQN�LW�ZRXOG�EH����

LQDSSURSULDWH�IRU�<RXU�+RQRU�WR�JDLQ�NQRZOHGJH�RI�WKH����

KHLUV¶�VHWWOHPHQW��DV�\RX¶UH�WU\LQJ�WR�ZHLJK�WKH����

GHFLVLRQ�RQ�WKH�MXGJPHQW�RI�WKDW�LPSRUWDQW�GHFLVLRQ������

+HUH¶V�ZKDW����,�GLG�VD\�HDUOLHU�WKDW�,�MRLQHG�LQ�0U�����

3HQQLQJWRQ¶V�UHTXHVW�IRU�WKH�WUXVW�DFFRXQW���,�MRLQ�LQ����

0U��/DXWHQ¶V�UHTXHVW��WRR���7KHUH�DUH�ILYH�ODZ\HUV�LQ����

IURQW�RI�WKH�EDU�KHUH��DOO�RI�ZKRP�DUH�GXW\�ERXQG�WR����
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NHHS�PRQH\�LQ�WKHLU�WUXVW�DFFRXQW�VXEMHFW�WR�OLFHQVXUH���

OLWHUDOO\��WKHLU�VWDWH�EDU�OLFHQVH�KDQJV�RQ�WKH�OLQH�����

$QG�VR�DQ\�RI�WKH�ILYH�ODZ\HUV�RXJKW�WR�EH�DEOH�WR�WDNH���

WKH�PRQH\��0U��9LWXOOR��0U��/DXWHQ��DQ\ERG\������

� � � 7KH�RWKHU�WKLQJ�,�VXJJHVWHG��ZKHQ�,�ZDV���

RQ�WKH�SKRQH�WKLV�PRUQLQJ�WU\LQJ�WR�VROYH�WKLV�LV��WKHUH���

DUH�D�WRQ�RI�EDQNV�DQG�WLWOH�FRPSDQLHV�DQG�WUXVW���

FRPSDQLHV���<RXU�+RQRU�FRXOG�VD\��\RX�DOO�JR�ILQG�RQH���

DQG�VHQG�LW�WKHUH���%XW�,�WKLQN�WKRVH�DUH�WKH�VLPSOH���

VROXWLRQV�KHUH���6R�WKHQ��ZH�FDQ�NHHS�WKH�VHWWOHPHQW�RQ����

WUDFN��DQG�WKHQ�OHW�WKH�ODZ\HUV�JR�ILJKW�DERXW�LW�DV����

WKH\�QHHG�WR�ILJKW�DERXW�LW�LQ�DUELWUDWLRQ��RU�LQ�<RXU����

+RQRUV�&RXUW���%XW�OHW¶V�MXVW�ILQG�D�SODFH�WR�SXW�WKH����

PRQH\���7KHUH�DUH�ILYH�WUXVW�DFFRXQWV�KHUH�WKDW�ZH�FRXOG����

SXW�LW�LQ�RU��LQ�D�EDQN�RU��D�WLWOH�RU��D�WUXVW�FRPSDQ\������

,�KRSH�WKDW¶V�KHOSIXO�����

� � � 05��/$87(1���$QG�WR�0U��%HFNZLWK¶V�SRLQW�����

ZH¶UH�KDSS\�WR�DJUHH�WR�DQ�LQGHSHQGHQW�WKLUG�SDUW\�WR����

KROG�WKLV�PRQH\��DV�ORQJ�DV��LW¶V�VXEMHFW�WR�\RXU�RUGHU����

RQ�ZKHQ�LW�JHWV�UHOHDVHG���,I�\RX�VLPSO\�MXVW�WHOO�XV�WR����

OHDYH�DQG�SXW�LW�LQ�0U��/HYLQJHU¶V�WUXVW�DFFRXQW��ZH¶UH����

QHYHU�JRLQJ�WR�JHW�WKDW�PRQH\�EDFN�XQWLO�ZH�JR�WR�\RX�RU����

D�GLIIHUHQW�FRXUW�DQG�VD\�JLYH�LW�EDFN���7KDW¶V�ZK\�ZH����

QHHG�WKH�&RXUW�WR�PDLQWDLQ�MXULVGLFWLRQ�RYHU�WKH�FRUSXV������

%XW�,�GRQ¶W�KDYH�D�SUREOHP�ZLWK�0U��%HFNZLWK¶V����
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VXJJHVWLRQ��LI�LW¶V�D�WKLUG�SDUW\�HVFURZ�DJHQW�RU�EDQN���

RU�ZKRHYHU������

� � � %XW�0U��/HYLQJHU��KH¶V�D�JUHDW�ODZ\HU����

GHDU�IULHQG�RI�PLQH��KH�DQVZHUV�WR�KLV�FOLHQWV�DV�ZH�DOO���

GR���+H�GRHVQ¶W�DQVZHU�WR�PH�DQG�KH�GRHVQ¶W�DQVZHU�WR���

0U��9LWXOOR���,I�\RX�ZDQW�WR�GR�D�WKLUG�SDUW\��WKDW¶V¶���

GXW\�ERXQG�WR�IROORZ�WKH�RUGHU�RI�\RX�RU�WKLV�&RXUW��,¶P���

ILQH�ZLWK�WKDW����

� � � 7+(�&2857���$OO�ULJKW���:H�QHHG�WR�ZUDS���

XS���:H¶UH�SDVW�WKH�DOORFDWHG�WLPH���&DQ�\RX�KHDU�PH"����

� � � 05��3(11,1*721���,¶P�VRUU\"����

� � � 7+(�&2857���,�VDLG�FDQ�\RX�KHDU�PH"����

� � � 05��3(11,1*721���<HV��<RXU�+RQRU�����

� � � 7+(�&2857���2ND\���7KLV�LV�P\�FRQFHUQ�DQG����

\RX�NQRZ�ZH�KDYH�LQYHVWHG�D�FRQVLGHUDEOH�DPRXQW�RI�WLPH����

LQ�WKLV�+RSSHU�FDVH���$QG��,�JXHVV��0U��3HQQLQJWRQ��,����

EHOLHYH�WKDW�\RXU�FOLHQWV�KDYH�FUHDWHG�D�SUREOHP�WKDW����

MHRSDUGL]HV�DOO�WKH�ZRUN�WKDW¶V�LQ�WKLV�FDVH���$QG�,¶P����

FRQFHUQHG�WKDW��,�PHDQ�EDVHG�RQ�ZKDW�,¶P�KHDULQJ�IURP����

0U��%HFNZLWK��,¶P�MXVW�NLQG�RI�UHDGLQJ�EHWZHHQ�WKH�OLQHV����

DQG�EDVLFDOO\��KH¶V�VD\LQJ�WKDW�WKH\¶UH�QHJRWLDWLQJ�WKH����

WHUPV�RI�WKH�DJUHHPHQW�������

� � � $QG�VR��,�JXHVV�RQH�RI�P\�FRQFHUQV�LV�����

WKDW�WKH�DJUHHPHQW�PD\�IDOO�DSDUW��ZKLFK�ZRXOG�EH����

SUREOHPDWLF�IRU�\RXU�FOLHQWV�DQG�SRVVLEO\��IRU�WKLV����
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FDVH���$QG�DOVR��WKHUH¶V�DQ�LQWHUYHQWLRQ�WKDW�ZDV�ILOHG����

ZKLFK�PHDQV�WKDW�LW�PD\�EH�SUREOHPDWLF��LQ�WHUPV�RI���

JHWWLQJ�D�ILQDO�MXGJPHQW�RQ�DOO�RI�WKH�ZRUN�WKDW�KDV���

DOUHDG\�EHHQ�GRQH���$QG�ZLWK�UHVSHFW�WR�\RXU�FOLHQW¶V���

FRQFHUQV�DERXW����,�PHDQ��WKHUH¶V�VRPHWKLQJ�KHUH�WKDW�,���

GRQ¶W�XQGHUVWDQG������

� � � ,�GRQ¶W�XQGHUVWDQG�KRZ�0U��/HYLQJHU�DQG���

0U��&HFHUH�ZHUH�WKH�$SSHOODWH�&RXQVHO�RQ�D�FDVH�ZLWK�0U����

9LWXOOR�DQG�QRZ�WKH\¶UH�RQ�RSSRVLWH�VLGHV���6R��WKDW¶V���

QRW�FOHDU�WR�PH�KRZ�WKDW�ZRUNV�DQG�,�ILQG�WKDW�DQ�RGG����

SRVWXUH���$QG�,�ILQG�LW�DQ�RGG�SRVWXUH�WR�VXJJHVW�WKDW����

JLYHQ�WKDW�FLUFXPVWDQFH��WKDW�0U��/HYLQJHU�VKRXOG�EH�WKH����

SHUVRQ�WKDW�,�VKRXOG�WUXVW�WR�KROG�WKH�IXQGV���%HFDXVH����

LW�DSSHDUV�WKDW�KLV�LQWHUHVW�QRZ��LV�DGYHUVH�WR�0U�����

9LWXOOR�������

� � � $QG��RI�FRXUVH��\RX¶YH�JRW�WKH�&RXUW�LQ����

WKH�SRVLWLRQ�RI��\RX�GRQ¶W�ZDQW�PH�WR�XQGHUVWDQG�ZKDW����

WKH�VHWWOHPHQW�LV�EHFDXVH�RI�WKH�HIIHFW�RQ�WKH����

FRQILGHQWLDOLW\��DQG�0U��%HFNZLWK�GRHVQ¶W�ZDQW�WKH�&RXUW����

WR�NQRZ�RU�GRHVQ¶W�ZDQW�LW�SXW�LQWR�WKH�&RXUW�UHJLVWU\����

EHFDXVH��VRPHERG\�FDQ�GR�WKH�PDWK�DQG�ILJXUH�RXW�ZKDW����

WKH\�SDLG���$QG�VR��\RX�NQRZ��ZKHQ�,�ORRN�DW�WKH�URRW����

FDXVH�RI�DOO�WKLV�SUREOHP��LW�FRPHV�EDFN�WR�\RXU�FOLHQWV����

DQG�\RXU�FOLHQW¶V�GHFLVLRQV�������

� � � $QG�,¶P�FRQFHUQHG�WKDW��,�PHDQ��,����
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XQGHUVWDQG�WKDW�WKHUH¶V�DQ�LVVXH�ZLWK�UHVSHFW�WR�ZKHWKHU���

RU�QRW�WKH�DUELWUDWLRQ�DJUHHPHQW�LV�HQIRUFHDEOH�EXW��,���

GRQ¶W�WKLQN�WKDW�WKH�LVVXH�VKRXOG�EH�ZKHWKHU�RU�QRW�WKH���

&RXUW�KDV�DXWKRULW\�WR�SURWHFW�ZKDWHYHU�DVVHWV�DUH�LQ���

WKH�FDVH�RU�QRW�LQ�WKH�FDVH���$QG�\RX�NQRZ��,¶P�UHDOO\���

FKDOOHQJHG�WR�XQGHUVWDQG�ZK\�WKLV�LVVXH�FDQQRW�EH�ZRUNHG���

RXW�EHFDXVH�RI�WKH�ULVN�WR�DOO�RI�WKH�ZRUN�WKDW�ZH�KDYH���

SXW�LQWR�WKLV�FDVH���$QG�,�������

� � � 05��3(11,1*721���$V�WR�WKDW�SRLQW��<RXU���

+RQRU��DQG�,¶P�QRW�WU\LQJ�WR�LQWHUUXSW�\RX��,�DSRORJL]H����

EXW��DV�WR�WKDW�YHU\�LVVXH��,�PHDQ��,�KHDUG�0U��/DXWHQ����

MXVW�DJUHH�RQ�EHKDOI�RI�KLV�FOLHQWV��WKDW�WKH\�ZRXOG�GR����

WKDW��ZLWK�D�WKLUG�SDUW\��������������������������������������������

� � � 7+(�&2857���:HOO��,�KDYH�EHHQ�SDUW\�WR����

FDVHV��LQ�IDFW��,�SUREDEO\�KDYH�VRPH�FDVHV�GRZQ�KHUH����

ZKHUH�WKHUH¶V�EHHQ�VRPH�IXQQ\�EXVLQHVV�ZLWK�WUXVW����

DFFRXQWV��VR�,¶P�QRW�SHUVXDGHG�WKDW�WKDW¶V�WKH�PRVW����

SURWHFWLRQ�WKDW�,�FDQ�JLYH��RND\�EHFDXVH��HYHQ�LI�,�SXW����

IXQGV�LQ�D�WUXVW�DFFRXQW��WKDW�SHUVRQ�LV�QRW�ERQGHG������

$QG�WKDW�ODZ�ILUP�PD\�QRW�EH�ERQGHG�VXIILFLHQWO\�RU����

LQVXUHG�VXIILFLHQWO\�LI�WKDW�SHUVRQ�GHFLGHV�WR�WDNH�D����

SHUPDQHQW�YDFDWLRQ�RQ�WKDW�PRQH\�������

� � � $QG�VR��,�PHDQ��,¶P�YHU\�FRQFHUQHG�DERXW����

WKH�SURWHFWLRQ�RI�HYHU\RQH¶V�LQWHUHVW�EXW��,�WKLQN�WKDW�����

\RX�NQRZ��,¶P�NLQG�RI�LQ�D�ER[�WRR��ZLWKRXW�NQRZLQJ�ZKDW����
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,¶P�SURWHFWLQJ���,�PHDQ��DV�,�VDLG��WKLV�ZKROH�WKLQJ�KDV���

GHYHORSHG�IURP�\RXU�FOLHQWV¶�GHFLVLRQV���$QG�\RXU���

FOLHQWV�DUH�QRW�SURYLGLQJ�WKH�&RXUW��LQ�P\�MXGJPHQW��DQ���

DSSURSULDWH�UHVROXWLRQ���6R��,�PHDQ��,¶P�ZLOOLQJ�WR�JLYH���

\RX�D�FKDQFH�WR�WDON�ZLWK�0U��/DXWHQ�EXW��,�PHDQ��PD\EH���

WKH�UHVROXWLRQ�LV�WKDW�&KDVH�%DQN�NHHSV�WKH�PRQH\��XQWLO���

\RX�DOO�ZRUN�RXW�\RXU�GLVSXWHV����

� � � 05��%(&.:,7+���7KDW¶V�ZKDW�,�ZDV�MXVW���

DVNLQJ�P\�FOLHQW��<RXU�+RQRU��EXW�WKH�VHWWOHPHQW�������

� � � 05��/$87(1���,�WKLQN�ZH¶UH�RND\�ZLWK����

WKDW�������

� � � 05��%(&.:,7+���7KH�ILQDO�WHUPV�RI�WKH����

VHWWOHPHQW�LV�WKDW�ZH�KDYH�ILQDOLW\��\RX�FDQ�VLJQ�WKH����

VHWWOHPHQW�DJUHHPHQW�DQG�WKHQ��WKH�PRQH\�FDQ�EH�IXQGHG�����

RQFH�WKH�DUELWUDWLRQ�LV�VROYHG�����

� � � 7+(�&2857���:HOO��,¶P�QRW�������

� � � 05��/$87(1���:HOO��,¶P�QRW�DJUHHLQJ�WR����

WKDW�SDUW���%XW��,�ZDV�ZLWK�\RX�XQWLO�\RX�VDLG����

DUELWUDWLRQ�����

� � � 7+(�&2857���,¶P�QRW�JRLQJ�WR�VD\�ZKHWKHU����

RU�QRW����,�QHHG�WR�UHDG�WKLV�VWXII����EXW�,¶P�QRW�JRLQJ����

WR�VD\�ZKHWKHU�RU�QRW�,¶P�JRLQJ�WR�UHIHU�\RX�WR����

DUELWUDWLRQ�WRGD\���%XW�,�DP�VD\LQJ�WR�\RX�WKDW�,�WKLQN����

LW¶V�GLVLQJHQXRXV�WR�VXJJHVW�WKDW�WKH�DVVHWV�ZLOO�EH����

SURWHFWHG���$QG�QR�GLVUHVSHFW�WR�0U��/HYLQJHU�RU�DQ\�RI����
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\RX�DOO�EXW��,�MXVW�����<RX�NQRZ��WKH�EDU�UXOHV��DQG�,���

WHDFK�HWKLFV�DOO�WKH�WLPH��DUH��\RX�NQRZ��WKH\¶UH�WKH���

UXOHV�EXW�WKH\¶UH�QRW�WKH�SURWHFWLRQ����

� � � 05��%(&.:,7+���<RXU�+RQRU��,�GLGQ¶W�PHDQ���

WR�VXJJHVW�DUELWUDWLRQ�RUGHU��<RXU�+RQRU��EXW�ZH�DUH���

KDSS\�WR�ILQDOL]H�VHWWOHPHQW�DQG�WKH�PRQH\�ZLOO�MXVW�VLW���

WKHUH�DQG�VRPHGD\��EH�IXQGHG�XSRQ�WKH�SURSHU�RUGHUV�RI���

WKH�DUELWUDWRUV�RU�WKH�&RXUW����

� � � 05��/(9,1*(5���:HOO��IRU�FODULW\��WKH���

SRUWLRQ�RI�WKH�PRQH\�WKDW�LQGLVSXWDEO\�EHORQJV�WR�WKH����

FOLHQWV��VKRXOG�JR�WR�WKH�FOLHQWV�������

� � � 7+(�&2857���:HOO��VLU��,�PHDQ��WKH\�KDYH����

FUHDWHG�WKLV�SUREOHP���$QG�VR��ZK\�VKRXOG�,�SXW�WKHP�LQ����

D�EHWWHU�SRVLWLRQ�WKDQ�WKH\�ZHUH�LQ��EHIRUH�WKH\�FUHDWHG����

WKLV�SUREOHP"����

� � � 05��3(11,1*721���<RXU�+RQRU��ZLWK�DOO�GXH����

UHVSHFW��,�PHDQ��P\�FOLHQWV�KDYHQ¶W�UHDOO\�EHHQ�DIIRUGHG����

DQ�RSSRUWXQLW\�WR�H[SODLQ�WKHLU�SRVLWLRQ�������

� � � 7+(�&2857���:HOO��EXW�\RX�FRPH�GRZQ�KHUH�����

,�PHDQ��,�JXHVV�P\�IUXVWUDWLRQ�LV�,¶YH�VSHQW�D�KXJH����

DPRXQW�RI�WLPH�RQ�WKLV�FDVH��DQG�,�ZRXOG�H[SHFW��WKDW�DV����

RIILFHUV�RI�WKH�&RXUW��WKDW�LVVXHV�OLNH�WKLV�ZRXOG�KDYH����

EHHQ�ZRUNHG�RXW���,�XQGHUVWDQG�WKDW�WKH\�KDYHQ¶W�DQG����

WKDW¶V�ZK\�\RX¶UH�KHUH�EXW��DV�,�VDLG��,¶P�UHDOO\����

FRQFHUQHG�DERXW�WKH�LPSDFW�RQ�JHWWLQJ�WR�D�SRLQW�RI����
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ILQDO�MXGJPHQW�RQ�WKH�XQGHUO\LQJ�FDVH���$QG�ZKDW�\RX¶UH���

GRLQJ�LV�EDVLFDOO\��\RX¶UH�WDNLQJ�WKH�&RXUW¶V�WLPH�DZD\���

IURP�WKDW�FDVH��PRYLQJ�LQWR�WKLV�LVVXH������

� � � 05��3(11,1*721���:HOO�<RXU�+RQRU��ZH¶UH���

QRW�GRLQJ�WKDW���7KDW¶V�ZKDW�0U��9LWXOOR¶V�GRLQJ����

� � � 7+(�&2857���:HOO��\RX�DUH�GRLQJ�LW����

� � � 05��/$87(1���:H�JRW�WHUPLQDWHG��\HDK����

VRUU\����

� � � 7+(�&2857���2ND\��\RX�DUH�GRLQJ�LW���,���

PHDQ�,�KDYH�D�PRXQWDLQ�RI�VWXII�WR�UHDG�IURP�WKH�ODVW����

FRXSOH�GD\V�RI�WKH�KHDULQJ�DQG�QRZ��,¶P�KDYLQJ�WR�WXUQ����

P\�DWWHQWLRQ�WR�WKLV�LVVXH�DQG�WKDW¶V�D�SUREOHP������

� � � 05��3(11,1*721���:HOO�DQG�,�UHJUHW�WKDW����

\RX¶UH�KDYLQJ�WR�GR�WKDW��<RXU�+RQRU�DQG�WKDW¶V�ZK\�,¶YH����

DVNHG�IRU�WKLV�PDWWHU�WR�EH�FRPSHOOHG�LQ�DUELWUDWLRQ�����

� � � 7+(�&2857���:HOO�DQG�DV�,�VDLG��,�KDYH�WR����

HYHQ�UHDG�D�ORW�RI�VWXII�WR�GHFLGH�ZKHWKHU�RU�QRW�WKDW����

PDNHV�VHQVH�WR�PH���$QG��\RX�NQRZ��,�KDYHQ¶W�EHHQ�IXOO\����

LQIRUPHG�RQ�WKDW�LVVXH�EHFDXVH��,�PHDQ��WKLV�LV�MXVW����

EDVLFDOO\��D�752�KHDULQJ���$QG�,¶P�VXUH�WKDW�\RX�KDYH����

PRUH�LQIRUPDWLRQ�WR�SURYLGH�PH�RQ�ZKHWKHU�RU�QRW�WKH����

DUELWUDWLRQ�SURYLVLRQ�LV�HQIRUFHDEOH��RU�ZKHWKHU�RU�QRW����

WKHUH¶V�ZDLYHU�������

� � � ,¶P�QRW�LQ�D�SRVLWLRQ�WR�PDNH�WKDW����

GHFLVLRQ��WRGD\�EXW��,�QHHG�D�UHVROXWLRQ�WKDW�SURWHFWV����
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WKH�DOOHJHG�SURSHUW\�LQWHUHVW�WKDW�0U��9LWXOOR�RU�0U����

/DXWHQ�LV�DVVHUWLQJ�DQG�,�ZDQW�WR�FRPH�XS�ZLWK�VRPHWKLQJ���

WKDW�LV�IDLU�WR�\RXU�FOLHQWV��DV�ZHOO�DV�SURWHFW�WKH���

LQWHUHVW�RI�-30RUJDQ�&KDVH��DQG�KRSHIXOO\�QRW�GDPDJH�0V����

+RSSHU¶V�LQWHUHVW������

� � � 05��3(11,1*721���<RXU�+RQRU��LI�0U�������

� � � 05��/2(:,162+1���<RXU�+RQRU��LI�,�PD\���

VWDWH�RQ�WKDW���<RXU�+RQRU�UDLVHV�REYLRXVO\��D�YHU\���

LPSRUWDQW�SURFHGXUDO�SRLQW���,¶P�MXVW�JRLQJ�WR�SXW�DOO���

SDUWLHV�RQ�WKH�QRWLFH�KHUH�WKDW��ZH¶UH�JRLQJ�WR�QHHG�WR����

ILJXUH�RXW�SURFHGXUDOO\�KRZ�WR�UHPRYH�WKLV�DFWLRQ�IURP����

WKH�UHVW�RI�WKH�DFWLRQV�EHFDXVH��LW�ZLOO�SUHMXGLFH�0UV�����

+RSSHU�IURP�REWDLQLQJ�KHU�ILQDO�MXGJPHQW���$QG�,�ZLOO�EH����

VSHDNLQJ�WR�DOO�FRXQVHO�KHUH�DERXW�GHDOLQJ�ZLWK�WKHVH����

SURFHHGLQJV�DQG�VHSDUDWLQJ�WKHP�RXW�����

� � � 05��3(11,1*721���:H�FDQ�VHYHU���:H¶OO����

DJUHH�WR�VHYHUDQFH���,W¶V�QR�SUREOHP���'RQ¶W�ZRUU\����

$OODQ���������

� � � 05��/(9,1*(5���)XUWKHU��<RXU�+RQRU���������

� � � 7+(�&2857���,�GRQ¶W�NQRZ�WKDW�7KH�&RXUW¶V����

JRLQJ�WR�DJUHH�WR�LW�VR�ZH�MXVW�QHHG�WR����,�QHHG�WR����

KDYH�DOO�RI�WKH�LQIRUPDWLRQ�EHIRUH�,�PDNH�WKDW�GHFLVLRQ������

,�PHDQ�\RX¶UH�SLOLQJ�WKH�GHFLVLRQV�WKDW�,�QHHG�WR�PDNH����

SUHWW\�KLJK�WKDW¶V�ZKDW�,¶P�VD\LQJ�WR�\RX���$QG�,¶P����

ZLOOLQJ�WR�PDNH�WKH�GHFLVLRQV�EXW��,�WKLQN�WKDW�\RX����
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FDQ¶W����\RX�FDQ¶W�H[SHFW�PH�WR�MXVW�DJUHH�ZLWK�\RX����

� � � 05��3(11,1*721���<RXU�+RQRU��ZKDW�,�KHDUG���

0U��%HFNZLWK�RIIHU�MXVW�D�PRPHQW�DJR�ZDV�WKDW�KLV�FOLHQW���

ZRXOG�EH�ZLOOLQJ�WR�UHWDLQ�WKH�IXQGV��WKH�GLVSXWHG���

DPRXQW�DQG�WKDW�������

� � � 7+(�&2857���,I�,�DJUHH�WKDW�0U����

%HFNZLWK¶V�FOLHQW�UHWDLQ�WKH�IXQGV��KH¶V�JRLQJ�WR�UHWDLQ���

DOO�RI�LW������

� � � 05��3(11,1*721���:HOO�<RXU�+RQRU������

� � � 05��%(&.:,7+���<RXU�+RQRU��ZH�DUH�QRW�������

,¶P�QRW�UHWDLQLQJ�WKHP�LQ�VRPH�VRUW�RI�VSHFLDO�HVFURZ����

DFFRXQW���,¶P�MXVW�DJUHHLQJ�QRW�WR�SD\�WKHP�XQWLO����

VRPHERG\�WHOOV�PH�WKH�VHWWOHPHQW�LV�VFKHGXOHG�����

� � � 05��3(11,1*721���<RXU�+RQRU��������

� � � 05��%(&.:,7+���:KHQ�WKH�VHWWOHPHQW����

DJUHHPHQW�LV�GRQH��LW¶V�JRLQJ�WR�EH�VLJQHG���%XW�WKHQ����

WKH�IXQGLQJ�RI�WKH�VHWWOHPHQW�FDQ�GHSHQG�XSRQ����

DSSURSULDWH�RUGHUV�RI�WKH�&RXUW�RU�WKH�DUELWUDWRUV�����

� � � 7+(�&2857���,�PHDQ��ZK\�VKRXOG�,�SXW�\RXU����

FOLHQWV�LQ�D�EHWWHU�SRVLWLRQ�DQG�WKH\¶YH�FUHDWHG�WKLV����

LVVXH"����

� � � 05��3(11,1*721���<RXU�+RQRU��WKH�UHDVRQ����

ZK\�LV�EHFDXVH�5XOH������LV�������

� � � 7+(�&2857���6LU��,¶P�YHU\�IDPLOLDU�ZLWK����

�������$QG�DV�,�VDLG��,�GRQ¶W�DJUHH�WKDW�D�WUXVW�DFFRXQW����
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MXVW�RI������

� � � 05��3(11,1*721���$QG�QR��,¶P�QRW�WDONLQJ���

DERXW�WKDW�ULJKW�QRZ��<RXU�+RQRU���:KDW�,�ZDV�JRLQJ�WR���

VD\�ZDV�5XOH������DGGUHVVHV�WKH�SRUWLRQ�WKDW¶V���

XQGLVSXWHG����

� � � 7+(�&2857���:HOO�EXW��\RX¶UH�XQZLOOLQJ�WR���

WHOO�PH�ZKDW¶V�GLVSXWHG�RU�XQGLVSXWHG�RU�ZK\�WKHUH�LV�D���

GLVSXWH�DQG�VR��,�DP�ZLWKRXW�VXIILFLHQW�LQIRUPDWLRQ�WR���

PDNH�DQ�LQIRUPHG�GHFLVLRQ����

� � � 05��3(11,1*721���,¶P�VRUU\�<RXU�+RQRU�����

EXW�DV�WR�WKDW�LVVXH��,�WKLQN�P\�OHWWHU��'HIHQGDQW¶V����

([KLELW����WKH�$SULO��WK�OHWWHU�VD\V�WKDW�WKH�DPRXQW��ZH����

FDQ�FDOFXODWH�WKH�DPRXQW�ZLWKRXW�WHOOLQJ�WKH�&RXUW����

EHFDXVH�ZH�NQRZ�WKDW�WKH\¶UH�FODLPLQJ�D����SHUFHQW����

LQWHUHVW���6R�ZKDW�,¶P�VXJJHVWLQJ�LV�WKDW�LI�0U�����

%HFNZLWK�ZDQWV�WR�UHWDLQ����SHUFHQW�RI�WKH�VHWWOHPHQW����

SURFHHGV��DQG�QRW�SD\�WKDW�SRUWLRQ��±����

� � � 7+(�&2857���,¶P�QRW��������

� � � 05��/$87(1���,�FDQ¶W�DJUHH�WR�WKDW�����

� � � 7+(�&2857���:H¶UH�QRW�VD\LQJ�WKH�VDPH����

WKLQJ��VLU���,I�,�KDYH�WR�RUGHU�0U��%HFNZLWK�WR�UHWDLQ����

WKH�VHWWOHPHQW��,¶P�JRLQJ�WR�RUGHU�KLP�WR�UHWDLQ�DOO�RI����

LW�������

� � � 05��3(11,1*721���&DQ�,�MXVW�SRLQW�RXW�RQH����

RWKHU�WKLQJ"����
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� � � 7+(�&2857������LI�WKDW¶V�WKH�RSWLRQ�,���

VHOHFW����

� � � 05��3(11,1*721���7KH�RWKHU�SDUW�RI�WKDW���

LV�WKDW��ZKDW�\RX¶UH�VD\LQJ�QRZ�LV�\RX¶UH�JRLQJ�WR�RUGHU���

WKH�HQWLUH�DPRXQW������

� � � 7+(�&2857���,�VDLG�LI�,�PDNH�WKDW���

GHFLVLRQ��LW¶V�JRLQJ�WR�EH�WKH�HQWLUH�DPRXQW����

� � � 05��3(11,1*721���$QG�WKH�RQO\�UHDVRQ����,���

GLVDJUHH�ZLWK�WKDW�<RXU�+RQRU�SRVLWLRQ������

� � � 7+(�&2857���,�XQGHUVWDQG�����

� � � 05��3(11,1*721���$QG�,�MXVW�ZDQW�WR����

VSHFLILFDOO\�SRLQW�RXW�WKDW�5XOH������GRHV�VD\����

VSHFLILFDOO\��WKDW�LI�WKHUH¶V�DQ\�DPRXQW�WKDW�LV�QRW�LQ����

GLVSXWH��WKDW�DW�OHDVW�WKDW�SRUWLRQ��VKRXOG�EH�SDLG�WR����

WKH�FOLHQW�����

� � � 7+(�&2857���$OO�ULJKW�ZHOO�WKH\¶UH�QRW����

WHOOLQJ�PH�WKDW�DQ\�RI�WKDW�LV�QRW�LQ�GLVSXWH���$UH�\RX����

VD\LQJ�WKDW�LW¶V�DOO�LQ�GLVSXWH�RU�QRW"����

� � � 05��/$87(1���7KDW¶V�H[DFWO\�ULJKW��<RXU����

+RQRU�����

� � � 05��3(11,1*721���7KDW�LV�QRW�WUXH��<RXU����

+RQRU�����

� � � 05��/$87(1���,¶P�WHOOLQJ�\RX�P\�SRVLWLRQ�������

� � � 05��3(11,1*721���:HOO��WKH\�SXW�LQ�WKHLU����

SDSHUV�WKDW�WKH\¶UH�RQO\�GLVSXWLQJ�WKH�SHUFHQWDJH�WKDW����
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WKH\¶UH�RZHG��XQGHU�WKH�FRQWUDFW����

� � � 7+(�&2857���:HOO��DV�,�VDLG��,�GRQ¶W�KDYH���

DQ\�LQIRUPDWLRQ�WR�UHVSRQG�WR���,¶P�QRW�VD\LQJ�\HV�RU���

QR���,�GRQ¶W�NQRZ�ZKDW�,�DP�GHDOLQJ�ZLWK���$QG�,¶P���

SURKLELWHG�IURP�NQRZLQJ�ZKDW�,¶P�GHDOLQJ�ZLWK�VR��\RX���

NQRZ��\RX¶YH�NLQG�RI�JRW�PH�LQ�D�GLIILFXOW�VSRW���:HOO�,���

KDYHQ¶W�UHDG�DOO�WKLV���,�ZLOO�ORRN�DW�LW�DQG�,¶OO�ORRN���

DW�\RXU�FDVHV������

� � � 05��/$87(1���0D\�,�OHDYH�P\�SURSRVHG���

RUGHU��<RXU�+RQRU"����

� � � 7+(�&2857���,I�WKHUH¶V�VRPHWKLQJ�HOVH����

WKDW�\RX�WKLQN�\RX�FDQ�WHOO�PH�WKDW�ZRXOG�EH�KHOSIXO�����

,¶P�RSHQ�WR�WKDW�������

� � � 05��3(11,1*721���<RXU�+RQRU��EHIRUH�ZH����

OHDYH��FDQ�,�MXVW�JHW�D�IRUPDO�UXOLQJ�RQ�P\�RIIHU�RI����

'HIHQGDQW¶V�([KLELW��"����

� � � 7+(�&2857���$OO�ULJKW���,¶OO�DGPLW����

'HIHQGDQW¶V��������

>'HIHQGDQW¶V�([KLELW�1R����DGPLWWHG@����

� � � 05��/$87(1���&DQ�,�DSSURDFK��<RXU�+RQRU"����

� � � 7+(�&2857���<HV�����

� � � 05��/$87(1���7KLV�LV�D�SURSRVHG�752�DQG�D����

SURSRVHG�RUGHU�IRU�GHSRVLW�LQWR�WKH�UHJLVWU\���$QG�LI����

\RX�ZDQW��,¶YH�JRW�LW�RQ�D�WKXPE�GULYH�LQ�:RUG�VR�����

\RX¶UH�ZHOFRPH�WR�LW�RU�KRZHYHU��\RX�ZDQW�����
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� � � 7+(�&2857���$OO�ULJKW����

� � � 05��%(&.:,7+���$QG�<RXU�+RQRU��,�GR���

REMHFW�WR�WKH�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�WR�WKH�H[WHQW���

WKDW�LW�FDOOV�IRU�FHUWDLQ�DPRXQW�RI�PRQH\�WR�EH�SODFHG���

LQWR�WKH�UHJLVWU\�RI�WKH�&RXUW���,�WKLQN�WKDW�UXOLQJ���

ZLOO�MHRSDUGL]H�WKHVH�SURFHHGLQJV��MHRSDUGL]H�<RXU�+RQRU���

DV�\RX�DUH�WU\LQJ�WR�ZRUN�RXW�WKH�MXGJPHQW�ZLWK�UHVSHFW���

WR�0UV��+RSSHU�DQG�WKH�-129�WDNH�QRWKLQJ�MXGJPHQW�WKDW�,���

UHTXHVWHG�RU�WKH�MXGJPHQW�0U��/RHZLQVRKQ�UHTXHVWHG�DQG���

VR��ZH�ZRXOG�REMHFW�������

� � � 3HUKDSV��DQ�HDVLHU�VROXWLRQ�LV�WR�VLPSO\����

RUGHU�WKDW�WKH�IXQGV�EH�SODFHG�LQ�VRPH�RWKHU�ZHOO�NQRZQ����

EDQN���%DQN�RI�$PHULFD�FRXOG�WDNH�WKH�IXQGV�,¶P�VXUH�����

:HOOV�)DUJR�FRXOG�WDNH�WKH�IXQGV��VRPHERG\�FRXOG�WDNH����

WKH�IXQGV�RU�\RX�FRXOG�RUGHU�WKHVH�SDUWLHV�WR�VLW�GRZQ����

DQG�WU\�WR�ILQG�D�SODFH�WR�SXW�WKHVH�IXQGV�EXW��ZH�ZRXOG����

REMHFW�WR�<RXU�+RQRU�DQG�WKH�UHJLVWU\�����

� � � 05��/(9,1*(5���,�MRLQ�LQ�WKDW�REMHFWLRQ����

IRU�D�VOLJKWO\�GLIIHUHQW�UHDVRQ��<RXU�+RQRU�DQG�WKDW�LV����

LI�D�FHUWDLQ�SHUFHQWDJH�JRHV�LQWR�WKH�UHJLVWU\�RI�WKH����

&RXUW��WKDW�ZRXOG�DOORZ�WKH�SXEOLF�WR�GHWHUPLQH�ZKDW�WKH����

DPRXQW�RI�WKH�VHWWOHPHQW�LV�DQG�WKDW¶V�FRQILGHQWLDO������

� � � 05��%(&.:,7+���,�KRSH�,�ZDV�PDNLQJ�WKDW����

FOHDU�EXW�WKDW�LV�WKH�SULQFLSDO�REMHFWLRQ�����

� � � 05��/$87(1���:H¶UH�KDSS\�WR�OHW�-30RUJDQ����
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� &KDVH�KROG�DOO�RI�LW�DV�ORQJ�DV�LW�WDNHV����

� � � 7+(�&2857���$Q\�UHGDFWLRQ�RU�DQ\WKLQJ���

QHZ"���

� � � 05��3(11,1*721���1RWKLQJ�QHZ��<RXU�+RQRU�����

,�WKLQN�LW�ZRXOG�EH�LPSURSHU�WR�RUGHU�WKDW�WKH\�KROG�DOO���

RI�LW�����

� � � 7+(�&2857���:HOO��WKDQN�\RX�YHU\�PXFK����

� � � 05��/$87(1���7KDQN�\RX�IRU�\RXU�WLPH����

<RXU�+RQRU����

� � � 05��3(11,1*721���7KDQN�\RX��<RXU�+RQRU�����

����

�>(QG�RI�3URFHHGLQJV@����

����

����

����

����

����

����

����

����

����

����

����

����

67$7(�2)�7(;$6�� ;�

MR:458



�

�

-$&.,(�*$/,1'2����������7+(�352%$7(�&2857�����������������������

�� ��

&2817<�2)�'$//$6� ;� �

�

� � � ,��-DFNLH�*DOLQGR��'HSXW\�2IILFLDO�&RXUW�

5HSRUWHU�IRU�WKH�3UREDWH�&RXUW�1XPEHU�2QH��'DOODV�

&RXQW\��7H[DV��GR�KHUHE\�FHUWLI\�WKDW�WKH�DERYH�DQG�

IRUHJRLQJ�FRQWDLQV�D�WUXH�DQG�FRUUHFW�WUDQVFULSWLRQ�RI�

DOO�SRUWLRQV�RI�HYLGHQFH�DQG�RWKHU�SURFHHGLQJV�UHTXHVWHG�

LQ�ZULWLQJ�E\�FRXQVHO�IRU�WKH�SDUWLHV�WR�EH�LQFOXGHG�LQ�

WKLV�UHTXHVW�LQ�WKH�DERYH�VW\OHG�DQG�QXPEHUHG�FDXVH��DOO�

RI�ZKLFK�RFFXUUHG�LQ�RSHQ�FRXUW�RU�LQ�FKDPEHUV�DQG�ZHUH�

UHSRUWHG�E\�PH��

� � � ,�IXUWKHU�FHUWLI\�WKDW�WKLV�5HSRUWHU
V�

5HFRUG�RI�WKH�SURFHHGLQJV�GRHV�WUXO\�DQG�FRUUHFWO\�

UHIOHFWV�WKH�H[KLELWV��LI�DQ\��RIIHUHG�E\�WKH�UHVSHFWLYH�

SDUWLHV��

� � � :,71(66�0<�2)),&,$/�+$1'��WKLV�WKH��VW�

GD\�RI�-XQH��������
�
�
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�
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� 'DOODV�&RXQW\��7H[DV�
� �������������
�

MR:459


