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CAUSE NO. 18-06835 
 
FEE, SMITH, SHARP & VITULLO, LLP, § 
ANTHONY VITULLO and JOHN  § IN THE DISTRICT COURT 
MALESOVAS, individually and d/b/a § 
MALESOVAS LAW FIRM   § 
      §  
 Plaintiffs,    § 
      § 
v.      § OF DALLAS COUNTY, TEXAS 
      § 
BLOCK GARDEN & McNeill, LLP, f/k/a § 
BLOCK & GARDEN, LLP   § 
CHRISTOPHER McNEILL and   § 
STEVEN BLOCK     § 95TH JUDICIAL DISTRICT 
      § 
 Defendants.    § 
 

PLAINTIFFS’ SUPPLEMENT TO MOTION TO STAY ARBITRATION  
(FILED ON MAY 30, 2018), AND BRIEF IN SUPPORT 

 
I. 

Argument & Authorities 
 

This pleading supplements Plaintiffs’1 Motion to Stay Arbitration (the “Motion”) 

filed on May 30, 2018,2 upon which this Court can take judicial notice.3  The Motion is 

set for hearing on Friday, July 20, 2018, at 11 a.m. in this Court.  After Plaintiffs’ Motion 

was filed, and on June 25, 2018, Hopper and Wassmer initiated an arbitration 

proceeding against Plaintiffs with the AAA (“AAA Arbitration”). See Exhibit “A.”  

However, the AAA Arbitration filed by Hopper and Wassmer also improperly joins 

Defendants in this lawsuit in that action.  See id.  As articulated in the Motion, and in 

Plaintiffs’ live pleading on file, Plaintiffs cannot be compelled to arbitrate with 

Defendants, because they have no agreement with Defendants. Plaintiffs’ claims 
                                                           
1 For purpose of clarity, John Malesovas individually and d/b/a Malesovas Law Firm, who are now 
plaintiffs in this civil action, join as movants in the Motion to Stay filed on May 30, 2018, and in the filing of 
this supplement herein for all purposes. 
2 Plaintiffs’ Motion to Stay Arbitration and Brief in Support thereof filed on May 30, 2018 is hereby 
incorporated by reference as set forth fully herein at length.  
3 See TEX. R. EVID. 201 (authorizing judicial notice). 
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against Hopper and Wassmer and Defendants’ claims against Hopper and Wassmer 

are separate, distinct, and are predicated upon entirely different agreements.   

Indeed, Plaintiffs and Defendants’ claims against Hopper and Wassmer stand 

and fall on their own individualized merits.  It is ironically clear that Hopper, Wassmer, 

and Defendants are working together in furtherance of the same strategic goal: to 

reduce the amount of attorney’s fees Plaintiffs are justifiably owed so that they can both 

profit at Plaintiffs’ expense.  Forum shopping from JAMS to the AAA is the same 

problem re-cast in a different forum; that is, there is no agreement between Plaintiffs 

and Defendants—a fact that will not change regardless of how or where any would-be 

arbitration proceeding is initiated.  

Because Plaintiffs have no arbitration agreement with Defendants, they cannot 

be compelled to arbitrate with Defendants—regardless of whether the action is pending 

before JAMS or the AAA. See TEX. CIV. PRAC & REM. CODE ANN. § 171.001 et seq. 

(Vernon 2014) (arbitration agreements must be in writing to be enforceable); see also In 

re Big 8 Food Stores, 166 S.W.3d 869, 876 (Tex. App.—El Paso 2005, orig. 

proceeding) (Defendants have the burden to prove a valid arbitration agreement with 

Plaintiffs; a burden they cannot meet, given that no such agreement exists); Mohamed 

v. Auto Nation USA Corp, 89 S.W.3d 830, 836 (Tex. App.—Houston [1st Dist.] 2002, no 

pet.) (“the initial burden of the party seeking to compel arbitration—to establish the 

arbitration agreement’s existence- includes the entity seeking to enforce the arbitration 

agreement was a party to it or had the right to enforce the agreement notwithstanding”).   

Accordingly, this Court should similarly stay the AAA arbitration proceeding, in 

part, so that Plaintiffs do not have to arbitrate with Defendants. 
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II. 
Conclusion 

In conclusion, there is no agreement to arbitrate between these parties.  

Accordingly, this Court should grant the Motion and stay the AAA and JAMS arbitration 

proceedings to the extent those actions would require Plaintiffs to arbitrate with 

Defendants.   

WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully pray that this 

Honorable Court stay any and all arbitration proceedings between these parties; and 

further grant Plaintiffs any and all such further relief whether in law or in equity upon 

which they may show themselves justly entitled. 
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CERTIFICATE OF SERVICE 

In accordance with Rule 21a of the Texas Rules of Civil Procedure, the 
undersigned hereby certifies that a true and correct copy of the foregoing instrument 
has been served on all counsel of record on this the 12th day of July 2018, through the 
ECF case manager system. 

_______________________________ 
BRIAN P. LAUTEN 
ATTORNEY FOR PLAINTIFFS 
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