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CERTIFICATE OF SERVICE 

I hereby certify a true and correct copy of the foregoing instrument was 

forwarded to all counsel of record in accordance with the Texas Rules of Civil 

Procedure on the 26th day of July, 2018 and will be hand delivered to the probate 

court. 

Brian P. Lauten  
BRIAN LAUTEN, P.C.  
3811 Turtle Creek Boulevard  
Suite 1450  
Dallas, Texas 75219  
blauten@brianlauten.com 
 
Attorney for Real Parties in Interest  
John Malesovas and Fee Smith  
Sharp & Vitullo, LLP 

John L. Malesovas  
MALESOVAS LAW FIRM  
1801 South Mopac Expressway  
Suite 320  
Austin, TX 78746  
john@malesovas.com  
 
Attorney for Real Party in Interest 
John Malesovas 

 
Honorable Brenda Hull Thompson 
Judge, Probate Court No. 1 
Renaissance Tower 
1201 Elm Street, Suite 2400-A 
Dallas, Texas  75270 

 

 
 

/s/ Anne M. Johnson    
Anne M. Johnson 

 
 4852-7899-7613  
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THE STATE OF TEXAS 

Probate Court 

Estate of: IN THE MATTER OF 
MAX HOPPER, DECEDENT 

INDEX 

Cause No. PR-ll-03238-1/05-18-00558CV 

I, JOHN F. WARREN, County Clerk and Clerk of the County and Probate Courts, in and for 
said county, do hereby certify that the following is the true and correct original instrwnents and 
plain copies of miscellaneous papers (i.e., correspondence) in the matter of the above named and 
styled cause. 

INSTRUMEI\'T FILE/ORDERDATE PAGE . 
I CORRECTED CLERK'S RECORD MAY31,2018 1 

..... ~ 

INDEX MAY31,2018 2 
" 

CAPTION MAY31,2018 6 
-- -·-- -- ·-- ---------

REQUEST FOR PREPARATION OF CLERK'S ' MAY 14,2018 ;7 
• RECORD IN AN ACCELERATED APPEAL l 

PETITJON IN INTERVENTION APRIL 6, 2018 11 
-""~ ... 

FEE, SMITH, SHARP & VITULLO, LLP'S PETITION APRIL 6, 2018 18 
IN INTERVENTION, APPLICATION FOR 
DEC LARA TORY RELIEF, REQUEST FOR TRO AND 

I TEMPORARY INJUNC110::-.! 
"' ... 

OBJECTrON TO PETITIONS IN INTERVENTION 
1 
APRIL 9, 2018 33 

I 
! 

: 
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-
JOHN L. MALESOVAS, d/b/a MALESOV AS LAW APRIL 9, 2018 42 
FIRM AND FEE, SMITH, SHARP & VITULLO, LLP'S 
CONSOLIDATED FIRST AMEN'DED JOINT 
PETITION IN INTERVENTION AND PETITION FOR 
DECLARATORY JUDGMENT, APPLICATION FOR 
TEMPORARY RESTRAINING ORDER, FOR 
TEMPORARY IKJUNCTIOK, AKD MOTION TO I 
DEPOSIT FUNDS IN THE REGISTRY 

TEMPORARY RESTRAINING ORDER APRIL 10,2018 58 

MOTION TO COMPEL ARBITRATION APRIL 11,2018 63 

LETTER FROM JAMES PENNINGTON TO JUDGE APRIL II, 2018 70 
THO:'vlPSON REGARDil\G HEARING ON MOTION 
TO COMPEL ARBITR:\TIOl\ 

JP MORGAN CHASE BAl\K'S NOTICE OF RECEIPT APRJL 11,2018 71 
OF TEMPORARY RESTRAINING ORDER 

LETTER FROM JAMES PENNINGTON TO JUDGE APRIL 12,2018 74 
THOMPSON REGARDING IMMEDIATE RULING ON 
MOTION TO COMPEL ARBITRAT!Ol\ 

··-··-
NOTICE OF HEARING ON MOTION TO COMPEL APRIL 13,2018 76 
ARBITRATION 

······-· 
INTERVENORS' (LA WYERS) CONSOLIDATED APRIL 20,2018 79 
OBJECTIONS AND RESPONSE TO HOPPER AND 
WASSMER'S (CLIENTS) MOTION TO COMPEL 

: 

ARBITRATION, AND BENCH BRIEF IN SUPPORT 
i OF TEMPORA.RY ORDERS & RELIEF j 

SUPPLEMENT TO MOTION TO COMPEL : APRIL 20, 2018 115 
ARBITRATION 

·-
INTERVENORS' (LAWYERS) CONSOLIDATED APRIL 20,2018 145 
TRADITIONAL RULE 166a(c) MOTIOl\ FOR : 

SUMMARY JUDGMENT (MSJ) ON THEIR SECURED 
' AND FULLY VESTED PROPERTY AND i 

OWNERSHIP RIGHTS TO THE DISPUTED FUNDS, 
APPLICATION FOR ATTORNEY'S FEES, AND 
BRIEF IN SUPPORT 

-·-----··· 
MOTION TO QUASH AND FOR PROTECTIVE APRIL 16,2018 251 
ORDER AND OBJECTION TO SUBPOENA DUCES 
TECUM 
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MOTION TO QUASH AND FOR PROTECTIVE APRIL 23, 2018 265 
ORDER AND OBJECTION TO HEARING SUBPOENA 
DUCES TECUM 

Al'vlENDED NOTICE OF HEAR~G ON MOTION TO APRIL 24,2018 288 
COMPEL ARBITRATION 

TEMPOARARY INJUNCTION AND ORDER APRIL 24, 2018 292 
·--· 

SECOND AMENDED NOTICE OF HEAR~G ON APRIL 25,2018 297 
MOTION TO COMPEL ARBITRATION 

--
NOTICE OF HEARING ON INTERVENORS APRIL 26, 2018 301 
(LAW'{ERS) MOTION FOR SUMMARY JUDGMENT 

JOHN L. MALESOV AS, d1bia MALESOVAS LAW MAY1,2018 303 
FIRM AND FEE, SMITH, SHARP & VITULLO, LLP'S 
CONSOLIDATED SECOND AMENDED PETITION IN 
INTERVENTION, APPLICATION FOR 
DECLAR..t\TORY JUD0:\1ENT, TEMPORARY & 
PERMANENT INJIJNCTION 

JP .YIORGAN CHASE BANK N.A.'S NOTICE MAY 4, 2018 317 
REGARDING APRIL 24,2018, TEMPORARY 
INJUNCTION ORDER 
~- -·· 

REPLY IN Su1'PORT OF MOTION TO COMPEL . MAY 4, 2018 321 
ARBITRATION 

·--·"· 

AMENDED NOTICE OF HEARING ON \1AY 9, 2018 331 
~TERVENORS' CONSOLIDATED TRADTTIOKAL 
RULE 166a( c) MOTION FOR SUMMA.R Y JUDGMENT· 

PLAINTIFF'S UNOPPOSED MOTION TO SEVER MAY9,2018 334 
HEIRS' CLAIMS AND INTERVENTION CLAIMS 

LEITER FROM LOEWINSOHN TO CLERK MA' 9, 2018 339 
FORWARDING PROPOSED ORDER FOR MOTION 
TO SEVER 

DOCKET SHEET MAY 31,2018 340 

CIVIL COST BILL MAY25,2018 392 
--

CLERK'S CERTIFICATE ,MAY31,2018 393 
-·- .-

The same appear now on file and of record in the Probate Courts of Dallas County, Texas a 
certified copy of the original instruments and miscellaneous papers (i.e., correspondence). 

! 
' i 
I 

' 
' 

l 
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WITNESS MY HAND AND OFFICIAL SEAL OF OFFICE, this 31st day of May, 20!8, 

JOHN F. WARREN, County Clerk 
Dallas County, Texas 

c_-;.->;?zt~y:z<A-(J 
By: TRINIDAD PIMENTEL 

Deputy 
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CAPTlO;..[ 

The State of Texas § 
County of Dallas § 

In the Probate Court of Dallas County, Texas, the Honorable BRENDA H. 
THOMPSON Judge presiding, the following proceedings were held and the following 
instruments and other papers were filed in this cause, to wit: 

Trial Court Cause No. PR-11-03238-1 

IN THE MATTER OF 
!\-tAX HOPPER, DECEDENT 

vs. 

PROBATE COURT NO: 1 

§ 
§ 
§ 
§ 
§ 

§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

OF 

DALLAS COUNTY, TEXAS 

Page 6
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CAUSE NO. PR-11-03238-1 

IN RE: ESTATE OF § IN THE PROBATE COURT 
MAX D. HOPPER, § 
DECEASED § 

§ 
JON. HOPPER § 

§ 
Plaintiff, § 

§ 
v. § 

§ 
JP MORGAN CHASE, N.A., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER § 

§ N0.1 
Defendants. § 

§ 
§ 

JOHN L. MALESOV AS, d/b/a § 
MALESOVAS LAW FIRM, and FEE, § 
SMITH, SHARP & VITULLO, LLP § 

§ 
Intervenors, § 

§ 
v. § 

§ 
STEPHEN B. HOPPER, LAURA S. § 
WASSMER, and JPMORGAN CHASE § 
BANK,N.A., § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

INTERVENTION DEFENDANTS' NOTICE OF ACCELERATED APPEAL 

Intervention Defendants Stephen B. Hopper and Laura S. Wassmer state their desire, 

under Texas Rules of Appellate Procedure 25.1 and 28.1, to appeal the temporary injunction 

order signed by this Court on April 24, 2018, as well as any other adverse orders or rulings 

merged into, subsumed within, or relied upon in issuing the temporary injunction, in In re: Estate 

of Max D. Hopper, Cause No. PR-11-03238-1, in Probate Court No. 1 of Dallas County, Texas. 

Intervention Defendants appeal to the Court of Appeals for the Fifth District of Texas at Dallas. 

This is an accelerated, interlocutory appeal of an order granting a temporary injunction, as 

NOTICE OF ACCELERATED APPEAL PAGE I 

FILED 
5/14/2018 3:11 PM 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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authorized by TEX. C!V. PRAC. & REM. CODE § 51.014(a)(4). This accelerated appeal does not 

involve a parental termination or child protection case. 

NOTICE OF ACCELERATED APPEAL 

Respectfully submitted, 

Is/ Anne M Johnson 

Anne M. Johnson 
State Bar No. 00794271 
Andrew W. Guthrie 
State Bar No. 24078606 
HAYNES AND BOONE LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5376 
Facsimile: (214) 200-0487 
anne.johnson@haynesboone.com 
andrew.guthrie@haynesboone.com 

James E. Pennington 
State Bar No. 15758510 
LAW OFFICES OF .TAMES E. PENNINGTON, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@jeplawyer. com 

Attorneys for Intervention Defendants 
Stephen B. Hopper and Laura S. Wassmer 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 14th day of May, 2018, the foregoing Notice of Accelerated 
Appeal was filed using the e-filing system which will send notification of such filing to the 
following parties via email: 

Brian P. Lauten 
BRIAN LAUTEN, P .C. 

3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 

Attorney for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L. Malesovas 
MALESOV AS LAW FIRM 

State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 

Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
LOEWINSOHN FLEGLE DEARY SIMON LLP 

12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 

Attorneys for Plaintiff Jo Hopper 

JeffreyS. Levinger 
J. Car I Cecere 
LEVINGERPC 

1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 

Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

NOTICE OF ACCELERATED APPEAL PAGE3 Page 9
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John C. Eichman 
Grayson L. Linyard 
HUNTON & WILLIAMS, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 

Attorneys for Defendant, .JPMorgan Chase Bank, N.A., as Independent 
Administrator of the Estate of Max D. Hopper, Deceased, and JPMorgan Chase 
Ban){, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
BAKER BOTTS L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van. beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 

Evan A. Young 
BAKER BOTTS L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 

Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Is/ Anne 11J. Johnson 
Anne M. Johnson 

NOTICE OF ACCELERATED APPEAL PAGE4 
Page 10
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CAUSE "-10. PR-11-3238-1 

IN RE: ESTA1E OF MAX D. HOPPER, § 
DECE:\SED, § 

§ 
§ 

JO "-1. HOPPER, § 
§ 

Plaintiff, § 
§ 

~ § 
§ 

JPMORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER, and LAURA § 
S. WASSMER, § 

§ 
Defundants. § 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, § 

§ 
Intervenor, § 

§ 
v. § 

§ 
S1EPHEN B. HOPPER, LAURA S. § 
WASSMER, and JPMORGAN § 
CHASE BANK, N.A., § 

§ 
Derendants. § 

IN THE PROBA 1E COURT 

NO.I 

OF DALLAS COlliTY, 1EXAS 

PETITION IN INTERVENTION 

TO THE HONORABLE JLDGE OF SAID COUTU: 

COMES NOW Intervenor, John L. Malesovas, d/b/a Malesovas Law Firm ("Intervenor"), 

and files this Petition in Intervention complaining of Defendants, STEPHEN B. HOPPER 

('Hopper''), LAURA S. WASSMER ("Wassmer"), or (bereinafter collectively "Clients") and 

JPMORGAN CHASE BANK, N.A. ("JPM"), and for cause would show the following: 

PETITION IN INTERVD;TJON PAGE I 

F!Li'D 
4/6/2018 7:37AM 

JOHN F. WARREN 
COUNTY CLERK 

DALLAS COUNTY 

Page 11
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I. 
DISCOVERY CONTROL PLAN 

1.01 Intervenor requests this lawsuit proceed under a Level 3 Discovery Control Plan 

pursuant to Rule 190.4 of the Texas Rules of Civil Procedure. 

II. 
PARTIES 

2.01 Intervenor is an individual licensed to practice law in the State of Texas and doing 

business as Malesovas Law Firm. 

2.02 Derendant, Stephen B. Hopper ("Hopper'}, was a furrner client of Intervenor and 

is being served herewith pursuant to TRCP 21 a. 

2.03 Defendant, Laura S. Wassmer ("Wassmer''), was a former client of Intervenor and 

is being served herewith pursuant to TRCP 2\a. Hopper aod Wassmer are hereinafter joh1tly 

refurred to as "Clients." 

2.04 Defendant, JPMorgan Chase Bank, N.A. ("JPM"), is a Defendant in the 

underlying case and is being served herewith pursuant to TRCP 21 a. 

III. 
JL"RISDICTION AND VENUE 

3.01 Venue is proper in Dallas Catmty, Texas pursuant to §15.002(a)(l), Tex. Civ. 

Prac. & Rem. Code, as Dallas County is the county in which all or a substantial part of the events 

or omissions giving rise to the claim occurred and because venue is proper in the underlying 

action, This Comt has jurisdiction to hear this claim because Intervenor has an interest in the 

matter in controversy. 

PlillTIOJ'\lN lNTERVF.'NTION PAGE2 
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IV. 
FACTS A.~D CAUSES OF ACTION 

4.01 Intervenor, along with Fee, Smith, Sharp & Vitullo, LLP Qointly "Attorneys'), 

entered into a contingent fue agreement with Clients, a true and correct copy of which is attached 

hereto as Exhibit A ("Agreement'}. Pursuant to the terms of the Agreement, Attorneys fully 

performed and this case against JPM was tried to a very favorable verdict in this Court. 

4.02 Thereafter, on or about April 3 and 4, 2018, through another attorney whom 

Clients hired fur appellate purposes, Jeff Levinger, Clients unilaterally settled the case with JPM 

without Attorneys authority, agreement and consent. A Rule I 1 agreement was liled with the 

Court on April 4 confirming the settlement between Clients and JPM, and the settlement was 

announced in open court at 9:00 am on April 5, 2018. Wirhin one (1) hour thereafter, at 

approximately 10:10 a.m., April 5, 2018, Clients terminated Attorneys under the Agreement and 

advised Attorneys that they were not going to pay the fee due under the Agreement. Clients also 

advised Attorneys that they were going to instruct Mr. Levinger to retain an unspecified 

percentage of the settlement proceeds from JPM in his tmst account. 

4.03 Intervenor has a justiciable interest in the pending suit in that Intervenor has a lien 

on and interest in the settlement proceeds of the settlement Clients have entered into with JPM. 

As such, pursuant to Texas Mut. Ins. Co, v. Ledbetter, 251 S.W.3d 31 (Tex. 2008), Intervenor as 

a lienholder in the settlement proceeds of this case, has an absolute right to intervene. Further, as 

stated by the Supreme Court in Ledbetter, to the extent that Clients, JPM andior their attorneys 

settle a ease without reimbursing a lienholder, "everyone involved is liable . .. for conversion." 

Thus, Intervenor seeks a declaration fi·om this Court pursuant to Tex.Civ.Prac. & Rem Code 

37.001 et. seq. confirming Intervenor's security interest in the settlement proceeds and directing 

JPM and Clients to pay such interest directly to Intervenor. 
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4.04 In addition, Clients' actions as described above constitute a breach of the 

Agreement, as well as an anticipatory breach of the Agreement, thereby entitling Intervenor to 

the full amount of tbe fue from the settlement as set forth in tbe Agreement for which Intervenor 

sues Clients. 

4.05 Attorneys fully perfurmed under the Agreement with no complaint from Clients 

and secured a very fuvorable jury verdict. As a result of this fuvorable jury verdict, Clients were 

able to secure a settlement with JPM. Only after Clients unilaterally settled w~h JPM did Clients 

termnJate the Agreement and cook up baseless reasons for not paying the fue due under the 

Agreement. Clients accepted, used and enjoyed the services of Attorneys which resuked in the 

settlement with JPM. In accordance v.ith the Courts' holdings n1 Tillery & Tillery v. Zurich Ins. 

Co., 54 S.W.3d 356 (fex.App.- Dallas 2018, no pet.) and Enochs v. Brown, 872 S.W.2d 312 

(Tex.App. - Austin 1994, no writ), Clients are estopped and quasi-estopped from ciJallenging the 

validity of the Agreement and the fue due Intervenor tberetmder. Further, it would be 

unconscionable for Clients· to challenge the validity of the Agreement after having already 

accepted the benefits fi·om Attorneys under the contract. Accordingly, Intervenor 1mves the 

Court to declare pursuant to Tex.Civ.Prac. & Rem Code 37.001 et. seq. that the Agreement is 

valid and enforceable and order that the fee due Intervenor under the Agreement frvm the 

proceeds of the settlement must be paid by JPM and Client;; directly to Intervenor. 

4.06 In addition, Intervenor seeks his attorneys' fees from Clients pursuant to 

Tex.Civ.Prac. & Rem Code 37.009 as well as Tex.Civ.Prac. & Rem Code 38.001. All conditions 

precedent have been satisfied pursuant to Tex.Civ.Prac.& Rem Code 38.001. 
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¥lHEREFORE, PREMISES CONSIDERED, Intervenor moves the Court fur all relief 

requested herein, as well as such other and fiuiher reliel; in law or in equity, to which he rnay 

show himself justly entitled. 

PEflTION IN L'lTER\lENTION 

RespectfUlly submitted, 

John L. 
MALES AS LL~,WFlRM 
State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
Telephone: (512) 708-1777 
Telecopier: (512) 708-1779 
john(ii),rmlesovas.com 
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CERT~CATE OFSERVICE 

This is to certil)' that a true and correct copy of the above and fOregoing document has 
been served on all counsel of record on April 6, 2018, in accordance with the Texas Rules of 
Civil Procedure to: 

Alan S. Loewiosohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simen LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl(aJJfdslaw. com 
irmfi{l) lt(lsla w.com 
kerrvs(aJ.lfds Ia w.com 
Attorneys for Plaintijj'Jo Hopper 

JeJfrey S. Levinger 
l Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 7 5202 
214-855-68()8 Facsimile 
ilcviwzcr(a.)lcvingemc.com 
cceeere(mcecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
j eiclurn n(Ctlhunto n.co rn 
glinyard@hunton.com 
Attorneys for Defendlmt, JPMorgan Chase Bank, N.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JP.MOrgan Chase Bank, N.A., in its Corporate Capacity 
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Van H. Beckwith 
Jessica B. Pulliam 
Baker Bolls L.L.P. 
200 l Ross A vemre, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van. bcck\vith(ii),bakcrbo rts. com 
jessica. pull iam(/ij bakerbo tts.co m 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Y mmg 
Bt\ker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.vour.f..@ba:,erbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 
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Issue Personal Citation 

CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED, 

JON. HOPPER, 

Intervenor, 

v. 

JPMORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER, and LAURA. 
S. WASSMER, 

Defendants. 

·~-~·-~·-~ .. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L. MALESOV AS, d/b/a § 
MALESOV AS LAW FIRM, and § 
FEE, SMITH, SHARP & VITCLLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LA ORA. S. 
WASSJ>..1ER, and JPMORGAN 
CHASE BANX, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

OF DALLAS COONTY, TEXAS 

FEE, SMITH, SHARP & VrfULLO, LLP'S PETITION IN INTERVENTION, 
APPLICATION FOR DECLARATORY REUEF, REQUEST FOR TRO 

A. 'liD TE"'IPORARY INJUNCTION 

TO THE HONORABLE JUDGE OF SAJD COURT: 

COMES NOW Intervenor, Fee, Smith, Sharp & Vitullo, LLP ("Intervenor"), and files 

this Petition in Intervention and Petition tor Declaratory Judgment and Application for Temporary 

Restraining Order and for Temporary Injunction complaining of Defendants, STEPHEN B. 

HOPPER ("Hopper"), LAURA S. WASSMER ("Wassmer"), or (hereinafter collectively "Clients" 

PETITION IN l:-JTERVE:-JTION PAGE] 

FILED 
41612018 254 PM 

JOHN F. WARREN 
COUNTY CLERK 

DALLAS COUNTY 
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and/or "Detendants") and TIJ\tfORGAN CHASE B&"--'K, N.A. ("JPM"), and for cause would show 

the following: 

1. 
DISCOVERY CONTROL PLAN 

1.0 I Intervenor requests this lawsuit proceed under a Level 3 Discovery Control Plan 

pursuant to Rule 190.4 of the Texas Rules of Civil Procedure. 

II. 
PARTIES 

2.0 I Intervenor is a limited liability pmtnership and law t!rm and doing business as Fee, 

Smith, Sharp & Vitullo, LLP. 

2.02 Defendant, Stephen B. Hopper ("Hopper"), was a former client of Intervenor and 

is being served herewith pursuant to TRCP 2la. 

2.03 Defendant, Laura S. Wassmer ("Wassmer"), was a fanner client of Intervenor and 

is being served herewith pursuant to TRCP 21a. Hopper and Wassmer are hereinafter jointly 

referred to as "Clients". 

2.04 JPMorgan Chase Bank, N.A. ("TIJM"), is a Defendant in the underlying case and 

an interested party to this Petition in Intervention and is being served herewith pursuant to TRCP 

21a. 

III . 
.JURISDICTION AND VEl\UE 

3.01 Venue is proper in Dallas County, Texas pursuant to §15.002(a)(l), Tex. Civ. 

Prac. & Rem. Code, as Dallas County is the county in which all or a substantial part of the events 

or omissions giving rise to the claim occurred and because venue is proper in the underlying 

action. This Court has exclusive jurisdiction to hear this claim because Intervenor has an interest 

in the mutter in controversy that involves the Defendants and The Estate of Max D. Hopper. To 
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the extent that 1l1e Estate of Max D. Hopper is a party to the settlement with JPM or to the extent 

that beneficiaries of The Estate of Max D. Hopper are parties to the settlement with JPM then 

this Court and only this Court has exclusive jurisdiction over this matter. 

IV. 
FACTS 

4.01 Intervenor, along with John L. Malesovas, d/b/a Malesovas Law Firm, Uointly 

"Attorneys"), represented Defendants pursuant to a valid and enforceable contingency fee 

agreement in the underlying lawsuit pending in this Court. Intervenor's have fully performed 

under the terms of the contingency fee agreement. On April 3, 2018 and April 4, 2018, 

Defendants Appellate Counsel Jeff Levinger filed a Rule 11 agreement with the Court notifying 

the Court that there was a settlement between Defendants and JP Morgan Chase. At 

approximately 9:05 am on April 5, 2018, Anthony L. Vitullo on behalf of Defendant's 

announced in open court that a settlement between Defendant and JP Morgan Chase had been 

reached (without violating the confidentiality). At approximately 10:10 am on April 5, 2018, 

Defendants terminated Intervenor's without "Cause". On April 6, 2018, Intervenor, Fee, Smith, 

Sharp and Vitullo LLP withdrew from representing Defendants in the underlying lawsuit. 

Intervenors Fee, Smith, Sharp & Vitullo own a property right in the "Settlement Proceeds" from 

the settlement between Defendant and JP Morgan Chase. Intervenor files this Petition in 

Intervention and Declaratory Judgment and TRO and Temporary Injunction to enforce its 

property rights in the "Settlement Proceeds." 

4.02 Intervenor has a justiciable interest and property interest in the pending suit in that 

Intervenor has a lien on and interest in the settlement proceeds of the settlement Clients have 

entered into with JPM. This lawsuit is a simple declaratory judgment action to enforce 

Intervenors property rights. As such, pursuant to Texas ]~fut. Ins. Co, v. Ledbetter, 251 S.W.3d 
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31 (2008), Intervenor as a lienholder in the settlement proceeds of this case, has an absolute right 

to intervene. Further, as stated by the Supreme Court in Ledbetter, to the extent that Clients, 

JPM andior their attorneys settle a case without reimbursing a lienholder, "everyone involved is 

liable . , . for conversion." Thus, Intervenor seeks a declaration from this Court pursuant to TEX. 

CJV, PRAC. & REM CODE § 37.001 et. seq. (Vernon 2014), confirming Intervenor's security 

interest in the settlement proceeds and directing JPM and Clients to pay such interest directly to 

Intervenor. This lawsuit is a simple declaratory judgment action to enforce Intervenor's property 

rights. 

4.03 Attorneys fully performed under the Agreement and secured a very favorable jury 

verdict. As a result of the auspicious jury verdict, Clients were able to secure a confidential 

settlement with JPM. Only after Clients through their appellate attorney Jeff Levinger 

unilaterally settled with JPM did Clients terminate Attorneys. Clients accepted, used and 

enjoyed the services of Attorneys which resulted in the settlement with JPM. In accordance with 

the Courts' holdings in Tillery & Tiller)• v. Zurich Ins. Co., 54 S.W.3d 356, 360-61 {Tex. 

App.-Dallas 2018, no pet.), Enochs v. Brown, 872 S. W .2d 312, 317 (Tex. App.~-Austin 1994, 

no writ), disapproved of on unrelated grounds, by Roberts v. Williamson, Ill S. W .3d 113 (Tex. 

2003); Mandell & Wright, 441 S.W.2d 841, 847 (Tex. 1969). Clients are estopped from 

challenging the validity of the A&'!eement and the fee due Intervenor thereunder and the property 

rights Intervenors have to the "Settlement Proceeds.'' The optics of Defendants terminating 

Intervenor-literally as tbe confidential settlement is being announced-·-is enormously telling 

and should be seen for what it is. Further, it would be unconscionahle for Clients to challenge 

the property rights of Intervenor after having already accepted the benefits from Attorneys under 

the contingency fee agreement. Accordingly, Intervenor moves the Court to declare that the 
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Intervenor owns a property right in the "Settlement Proceeds" and that the Agreement is valid 

and enforceable and ordering that the fee due Intervenor under the Agreement from the proceeds 

of the settlement must be paid my JPM and Clients directly to Intervenor. Alternatively, 

Intervenor asks this Court to take judicial notice under Rule 20I of the Texas Rules of Evidence 

that Defendants have waived each and every defense they have, if any, by virtue of the fact that 

they terminated after the settlement was reached. That is long standing and undeniable Texas 

law. See 11llery, 54 S.W.3d at 360-61; Enochs, 872 S.W.2d at 317; Mandell, 441 S.W.2d at 

847. 

4.04 In addition, Intervenor seeks its attorneys' fees from Clients pursuant to TEX .Clv. PRAC. 

& REM CODE § 37.009 as well as TEX. CIV. PRAC. & REM CODE § 38.001. All conditions 

precedent to Intervenor's claim for relief have been performed, have occurred, or been waived. 

v. 
SUIT FOR DECLAHATORY RELIEF 

5.01 Intervenor incorporates all of the preceding paragraphs as if they were set forth in 

their entirety herein. 

5.02 Intervenor seeks from this court a declaratory judgment for the following reasons: 

An actual and justiciable controversy (ies) exists and has arisen between Intervenor and 

Defendants, and specific orders from this Court as follows as to each of the matters below. 

Intervenor further seeks judgment against Defendants pursuant to the CDJA declaring the rights, 

status and other legal relations of Intervenor and Defendants regarding the rights and obligations 

hereunder of the parties, one to another and to have this Honorable Court declare the rights and I 
legal relations in respect to any and all interests of the parties in relation to the property rights of 

the Intervenors in the "Settlement Proceeds" from the settlement between Clients, the Estate, and 

JPM. To the extent JPM entered into a settlement with the Estate of Max D. Hopper this 
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Honorable Court has exclusive jurisdiction to declaring any rights Intervenor's may have in the 

"Settlement Proceeds". 

5.03 Intervenor is entitled to a declaration from this Honorable Court as follows: 

I. Intervenor's own a property right to the "Settlement Proceeds." 

2. Intervenor is entitled to immediate possession of its property right to the "Settlement 

Proceeds." 

3. To the extent that the Estate of Max D. Hopper is a party to the settlement with JPM, 

this Honorable Court has exclusive jurisdiction to declare the rights of the parties 

including the property rights of the Intervenor. 

4. Intervenor is entitled to the full and exclusive use, possession and enjoyment of its 

interest in the "Settlement Proceeds'. 

5. That the JPM asIA of The Estate of Max D. Hopper, pursuant to the Texas Probate 

Code, that it is in the best interest of the Estate to pay Intervenor its interest in the 

"Settlement Proceeds". 

6. That the Court Order JPM asIA of the Estate of Max D. Hopper to pay Intervenor's 

interest in the "Settlement Proceeds". 

7. This Count seeks judgment against Defendants pursuant to the Texas Uniform 

Declaratory Judgment Act ("UDJA"), Texas Civil Practice & Remedies Code Section 

37.001 et seq. Intervenor and Defendants are legal or natural persons having an 

interest in the matters set forth herein that would be affected by the declarations 

sought herein, as provided under Texas Civil Practice & Remedies Code, Section 

37.006(a). Plaintiff also seeks all legal fees and expenses as allowed under law and 

set forth elsewhere in this pleading, all of which are incorporated by reference he1·ein 
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in support hereof. 

8. As a result of the aforementioned actions of Defendants, Intervenor has been 

damaged in an amount in excess of the minimum jurisdictional limits of the Court, for I 
VI. 

ATTOR!'IEY'S FEES I 
which they now sue. 

6.01 Pursuant to Section 38.001 of the Texas Civil Practice and Remedies Code, Intervenor l 
seeks its reasonable and necessary attorney's fees in this case which include the following: 

i 

I 
j 

I 
.i 

a. Preparation and trial ofthis lawsuit; 

b. Post-Trial, pre-appeal legal services; 

c. An appeal to the court of appeals; I 
d. \1aking or responding to an application for writ of error to the Supreme Court of 

Texas; 

e. An appeal to the Supreme Court of Texas in the event application for writ of error is 

granted; and 

f. Post-judgment discovery and collection in the event execution on the judgment is 

necessary. 

VII. 
ELEMENTS FOR INJt:NCTIVE RELIEF 

7.0 I In light of the. above described facts, Intervenor seeks recovery from Defendants. 

The nature of the lawsuit is an action for breach of a written attorney fee agreement, unjust 

enrichment, and damages based on Defendants' failure to pay for the legaJ services fully 

performed under the fee agreement. 

7.02 Intervenor is likely to succeed on the merits of this lawsuit because Intervenor 
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shows a probable right to the relief it seeks on final hearing. On final hearing, Intervenor is likely 

to prove each and every element of all claims asserted against the respective Defendants as the 

evidence above shows that Intervenor fully performed under the written fee agreement. 

Defendants represented and agreed to pay Intervenor for the legal services rendered and 

Defendants have informed Intervenor that they do not intend to pay for the legal services 

rendered. 

7.03 Unless this Honorable Court immediately restrains the Defendants, the Intervenor 

will suffer immediate and irreparable injury, for which there is no adequate remedy at law to 

afford Intervenor complete, final, and equal relief More specifically, Intervenor will show the 

court the following: 

a) The harm to Intervenor is imminent because Defendants have started to finalize the 

settlement in the underlying lawsuit and requested that the settlement proceeds be 

provided to Defendants' attorney, JeffLevinger. 

b) This imminent harm will cause Intervenor irreparable injury in that once Defendants 

provide the "Settlement Proceeds" to Jeff Lovinger he is obligated to protect the 

settlement proceeds for the benefit of his clients-the Defendants. In addition, the 

settlement proceeds will not be protected from unauthorized distributions, conversion, 

or bank failure; and, moreover, Intervenor should not be forced to give an interest 

free loan to either Defendants or Mr. Levinger's bank with money that belongs in 

equity and good conscience to Intervenor. 

c) There is no adequate remedy at law which will give Intervenor complete, final and equal 

relief because once Defendants do not have sufficient assets to satisfy Intervenor's 

damages, Intervenor will not be able to recover its damages from Defendants if 
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Intervenor were to prevail on the merits of this suit. 

VIII. 
BOND 

8.01 Intervenor is willing to post a reasonable temporary restraining order bond and 

request the court to set such bond; be that as it may, there should be no bond because Defendants 

should be forced to explain with clear and specific evidence what it monetarily disputes with any 

delta going into either the court's registry or an interest bearing account under the exclusive 

jurisdiction of this Comt. 

IX. 
TROREMEDY 

9.01 Intervenor has met its burden by establishing each element which must be present 

before injunctive relief can be granted by this court; and, therefore, Intervenor is entitled to the 

requested temporary restraining order. 

9.02 Intervenor requests that the court restrain Defendants from the following actions 

(the "Actions") with regard to the "Settlement Proceeds": 

• taking any action to transfer, liquidate, convert, encumber, pledge, loan, share, sale, 
market for sale, conceal, hide, hypothecate, secret, dissipate, deplete, neglect, misuse, 
damage and/or destroy, lease, assign, granting a lien, security interest, or other 
interest in, allow the use of, or othervvise dispose of any and all part of the Settlement 
Proceeds; and 

• encouraging, requesting, assisting, suggesting, directing, or implying to anyone that 
any natural or legal person perform or do any of the matters or things otherwise 
prohibited by the temporary restraining order. 

9.03 It is essential that the court immediately and temporarily restrain Defendants 

herein, from committing any of the above Actions. 

9.04 In order to preserve the status quo during the pendency of this action, Intervenor 

requests that the Defendants be temporarily enjoined from committing the above Actions. 
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9.05 On final trial on the merits, that the Court permanently enjoin Defendants herein, 

from committing the above Actions. 

9.06 That the Court order the Intervenor's interests in the "Settlement Proceeds" be 

placed in the Registry of the Comt or an interest-bearing court for the benefit of Defendants 

within the exclusive jurisdiction of the Court. 

WHEREFORE, PREMISES CONSIDERED, Intervenor respectfully requests that the 

Defendants be cited to appear and answer, as required by law, and that Intervenors have the 

following relief; 

I. Actual, direct, indirect, economic, non-economic, and consequential damages in the 

amount determine to have been sustained by Intervenors; 

2. Pre- and Post-Judgment Interest; 

3. Costs of this lawsuit, including reasonable attorney's fees, experts fees, and other 

disbursements; and 

4. A temporary restTaining order will issue against the Defendants; 

5. The Court sets a reasonable bond for the temporary t·estraining order; or, places the 

disputed funds into the registry; 

6. After notice and hearing, a temporary injunction will issue enjoining and restraining 

Defendants', Defendants' officers, agents, employees, successors and assigns, and 

attorneys from directly or indirectly committing any of the above listed Actions. 

7. After trial on the mel'its, the Court permanently enjoin Defendants', Defendants' 

officers, agents, employees, successors and assigns, and attorneys from directly or 

indirectly committing any of the above listed Actions. 

8. That the Intervenor's interest in the "Settlement Proceeds" be placed in the Registry 
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of the Court. 

9. Such other and further relief, at law or in equity, to which Intervenors may show 

themselves to be justly entitled. 

PETITION IN INTERVEKTIO?'I 

Respectfully Submitted, 

BRIAt"l LAUTEN, P.C. 

BIUAN P. LAUTEN 
State Bar No. 24031603 
blauten(iilbriaulauten.com 
3811 Turtle Creek Boulevard 
Ste. 1450 
Dallas, Texa.s 75219 
(214) 414-0996 telephone 

ATTORNEYS FOR INTERVENOR 
FEE SMITH SHARP & VITULLO, LLP 
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CERTIFICATE OF SERVICE 

In accordance with Rule 2la of the Texas Rules of Civil Procedure, the undersigned 
certifies that a true and correct copy ofthe foregoing instrument has been served upon all counsel 
of record via the ECF case manager sys1em and by electronic filing on April6, 2018. 

Cc: 
Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl(i/llidslaw.com 
jimf@lfdslaw.coln 
kerrys(tillfdslaw.com 
Attorneys for Intervenor Jo Hopper 

JeffreyS. Levinger 
J. Carl Cecere 
LevingerPC 
1445 Ross A venue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
j le"~C.inger(Zi;Jevin gerpc .com 
cceccre(iilccceropc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman(allmnton.com 
glinvard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., 
as Independent Administrator of the Estate oflltla:>:: D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its Corporate Capacity 
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Van H. Beckwith 
Jessica B. Pulliam 
Balcer Botts L.L.P. 
2001 Ross A venue, Suite 700 
Dallas, TX 75201 
214-661-4 677 Facsimile 
van.beckwith@lbakerbotts.com 
jcssica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts LL.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.you11g@bakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 
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CAUSE NO, PR-11-3238-1 

IN RE: ESTATE OF MAX D HOPPER, 
DECEASED, 

JON. HOPPER, 

Intervenor, 

V, 

JPl'v10RGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L MALESOV AS, dibla § 
MALESOV AS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 
§ 
§ 
§ 

V, § 
§ 

STEPHEN B HOPPER, LAURA S, § 
WASSMER, and JPMORGAN § 
CHASE BANK, NA, § 

s 
Defendants. § 

IN THE PROBATE COURT 

N0.1 

OF DALLAS COUNTY, TEXAS 

VERIFICATION 

STATE OF TEXAS ) 
) 

COUNTY OF DALLAS ) 

BEFORE ME, the undersigned authority, on this day personally appeared Al'\THONY L. 

VITULLO, who, being by me duly swam on oath, deposed and stated that he is a Senior Partner 

at Fee, Smith, Sharp & Vitullo, LLP, named as Intervenor in the above-entitled and numbered 
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cause; t'1et he has read the Petition in Intervention and Petition for Declaratory Judgn:ent and 

Appl'cation for Temporary Restraining Order and for Temporary Injunction; and that every 

statement conteined therein is wit11in h!s personal knowledge and is true and correct, ar'd t!:P-t he 

is authorized to sign on behalf of Fee, Smith, Sharp & Vitullo, LLP. 

SUBSCRIBED AND 
-~ ,2018. 

SWORN TO BEFORE :VIE this day of 

~~~-<~~~/ 
NOTARY FCBLIC IN AND FOR 
THE STATE OF TEXAS 

MY COMMISSION EXPIRES: 9~/tf-l{) I'J 
. . ·-~· ' 

I 

I 
1 

l 
j 
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CAUSE NO. PR-113238-1 

IN RE: ESTATE OJ;' 
MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MAI,ESOV AS, d/b/a 
MALESOVAS LAW FlRM, and FEE, 
SMITH, SHARP & "VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGA.l'll CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

OBJECTION TO PETITIONS IN INTERVENTION 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, Defendants, Stephen B. Hopper and Laura S. Wassmer ("the Clients"), 

and file this Objection to the Petitions in Intervention tiled by Intervenors John Malesovas and 

Fee, Smith, Sharp & Vitullo, LLP ("Intervenors"), and respectfully show the Court the 

following: 

This Con rt Lacks Jurisdiction 

This Court has no jurisdiction over this dispute. The contract, which the Intervenors rely 

OBJECTION TO INTERVENTION 

FILED 
419/201811:59AM 
JOHN F. WARREN 

COUNTY CL2Rl\ 
DALLAS COUNTY 
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upon to support their claims, contains a mandatory arbitration provision. The language contained 

in the aforementioned contract states as follows: 

20. ARBITRATION: ... should a dispute arise between Attorney and 
Client, a prompt and fair resolution is in the interests of all concerned. To this 
end, if any controversy or claim arises out of is related to this agreement, any 
services provided by Attorneys to Client in connection with Client's Claims, or 
any other matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client both waive any right to 
bring a court action or have a jury trial and agree that the dispute shall be 
submitted to binding arbitration to be conducted in Dallas, Texas before the 
American Arbitration Association ("AAA") in accordance with the Commercial 
Arbitration Rules of the Al\A with one arbitrator who must be an attorney 
license<! to practice law in the State of Texas. 1 

This agreement was signed by both Intervenors. Based on this arbitration provision, this 

Court does not have jurisdiction over this matter; Intervenors have waived their right to bring 

any action in this Court or any other court. 

Any doubts regarding the existence or scope of an agreement are resolved in favor of 

arbitration. In re Firstkferit Bank, N.A., 52 S.W.3d 749, 753 (Tex. 2001). The arbitration 

provision in the agreement applies to "any controversy or claim [that] arises out of is related to 

this agreement." This type of language is construed broadly. In re Conseco Fin. Serv. Corp., 19 

S.W.3d 562, 568 (Tex. App. • Waco 2000, orig. proceeding), There is no question that 

Intervenors' claims arise out of, and are related to, the agreement. Intervenors maintain 

throughout their petitions that they are entitled to a contingent fee under the agreement? The 

Clients dispute this fee, which is a matter within the scope of the arbitration clause. Intervenors 

also seek declaratory relief regarding their rights under the agreement and claim that the Clients 

breached the agreement. Once it is determined that an arbitration provision exists and the claim 

falls witl1in the scope of that provision, a court has no discretion- it must compel arbitration and 

'Seep. 7 of Exhibit A attached to Petition in Intervention filed by Malesovas (emphasis supplied). 
1 Petition in Intervention at 5. 

OBJECTION TO I'ITERVENTIO'I 2 
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stay any fUither proceedings. See Pepe Int'l Dev. Co. v. Garcia, 915 S.W.2d 925,930-31 (Tex. 

App. - Houston [I st Dist.] 1996, orig. proceeding). 

Although the Clients dispute the enforceability of the contingent fee agreement, this issue 

should be decided by the arbitrator -- not this Court. Once there is an agreement to arbitrate, 

substantive attacks on the validity of the contract are to be resolved by the arbitrator, and not by 

the court. Buckeye Check Cashing, Inc. v. Cardegna, 546 C,S. 440, 445--46 (2006); 

FUNimation Entm't v. SC Films Int'l, 2013 WL 5770383, (E. D. Tex. Oct. 24, 2013); Lawrence v. 

Comprehensive Bus. Serv. Co., 833 F.2d ll59, 1162 (5th Cir.1987) (submitting issue regarding 

illegality defense to arbitration); Mesa Operating Ltd. P'ship v. La. Intrastate Gas Corp., 797 

F.2d 238, 244 (5th Cir.l986)(submitting claim that contract was void ab initio to arbitration 

because parties failed to demonstrate that the arbitration agreement was "invalid separately from 

the entire contract"). 

Additionally, and without waiving their positon that the agreement is unenforceable, in 

the alternative' event that the agreement is determined to be enforceable the Clients contend 

that the Intervenors breached the agreement. Pleading alternative theories does not defeat the 

effect of an arbitration clause that broadly covers all disputes that arise out of the underlying 

agreement. In re Kellogg Brown & Root Inc., 166 S.W.3d 732,740 (Tex. 2005). 

For those reasons set forth above, the Clients object to Intervenors' improper attempt to 

invoke this Court's jurisdiction. This Court this court should strike the interventions and/or 

compel the Intervenors to pursue their claims in arbitration. Subject to and without waiving this 

objection, the Intervenors have not established a right to seek any equitable relief for those 

reasons discussed below. 

OBJECTION TO INTERVENTION 3 
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Lack oflmminent Harm 

A threat of imminent harm is a prerequisite for injunctive relief. Operation Rescue-Nat 'I 

v. Planned Parenthood ofHouston and Se. Tex., Inc., 975 S.W.2d 546, 554 (Tex. 1998). Fear or 

apprehension of injury will not support a temporary injunction. Frey, 647 S. W.2d at 248; Matrix 

Network, Inc. v. Ginn, 211 S.W.3d 944, 947-48 (Tex. App.-Dallas 2007, no pet.). "An 

injunction will not issue unless it is shown that the respondent will engage in the activity 

enjoined." State v. Morales, 869 S.W.2d 941,946 (Tex. 1994). Ifthe evidence shows no intent 

to do the thing sought to be enjoined, the injunctive relief must be denied. Luccous v. J. C. 

Kinley Co., 376 S.W.2d 336, 341 (Tex. 1964); see also Dallas Gen. Drivers, Warehousemen & 

Helpers v. Wamix, inc., of Dallas, 156 Tex. 408,416,295 S.W.2d 873, 879 (1956). 

Intervenors have not shown -- and cannot show -- there 'is a threat of imminent harm. The 

Clients have agreed to place the disputed fee into their attorney's (Jeff Levinger) trust account. 

Further, they have agreed not to disburse those funds (the disputed fee ammmt) from Mr. 

Levinger's trust account until this matter is finally resolved. This situation is governed by Rule 

1.14 of the Texas Disciplinary Rules of Professional Conduct. Under Rule 1.14, a lawyer in Mr. 

Levinger's position is required to maintain the disputed portion of any settlement in his trust 

account (or other escrow account) and not disburse the disputed amount until the matter is 

resolved. Both the Clients and Mr. Levinger have agreed to comply with their obligations under 

Rule 1 .14. Accordingly, there is no imminent harm or danger regarding the disbursement of the 

disputed fee amount. 

Intervenors claim, incorrectly, that they are entitled to the full and exclusive use, 

possession and enjoyment of their interest in the settlement proceeds. However, Rule 1.14 states 

otherwise: If a dispute arises concerning a lawyer's interest in settlement funds, "the portion in 

OBJECTION TO INTERVENTION 4 
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dispute shall be kept separated by the lawyer until the dispute is resolved, and the undisputed 

portion shall be distributed appropriately." Rule 1.14 Texas Disciplinary Rules of Professional 

Conduct. Even if an attorney believes he has earned a fee if the fee is disputed, the funds must 

be maintained in a trust account until the dispute was resolved. Fry v. Cormn'n for Lawyer 

Discipline, 979 S.W.2d 33\, 335 (Tex. App.- Houston [14thDist.] 1998, pet. denied). Thus, 

Intervenors have no entitlement to the exclusive use or possession of the disputed fee amount. 

Intervenors Have an Adequate Remedy at Law 

Intervenors claim that that they do not have an adequate remedy because they will not be 

able to recover their damages from the Clients if Intervenors prevail on their claims. This 

allegation is not supported by - and it is contrary to - the evidence. In the unlikely event that 

Intervenors prevail on their claims, the disputed funds will be available for distribution because 

they will remain in Mr. Levinger's trust account (or other escrow account). Rule 1.14 provides 

an adequate remedy to Intervenors. An injury is not irreparable if the applicant has an adequate 

remedy at law. 1Hirh•a;> CC Venture 1, LP v. O&V Venture LLC, 527 S.W.3d 531, 534 (Tex. 

App, -Houston [1st Dist.]2017, no writ); see also McGlothlin v. Kliebert, 672 S.W.2d 231,232 

(Tex. 1984) ("A temporary injunction will not be granted where there is a plain and adequate 

remedy at law."). 

Violation of Rule 1.05 Confidentiality ofinforrnation 

The Clients dispute whether Intervenors are likely to prevail on their claims; however, 

they should not be forced to litigate this matter before this Court. Litigating this issue in a public 

forum and in front of other parties - including the Clients' adversaries - would require the 

disclosure of confidential and privileged information. Rule 1.05 requires attorneys to maintain 

the confidentiality of this information, with very few exceptions. The only applicable exception 

OBJECTION TO INTERVENTION 5 
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is contained in Rule 1.05( c)(5), which allows a lawyer to reveal confidential information "to the 

extent reasonably necessary to enforce a claim" on behalf of the lawyer. The comments to Rule 

1.05 also provide, when a lawyer is seeking to collect a fee from a client, "Any disclosure by the 

lawyer, however, should be as protective of the client's interests as possible." Comment 15 to 

Rule 1.05, Texas Disciplinary Rules of Professional Conduct. 

However, Intervenors have ignored the express limitations set forth in Rule 1.05. It is not 

reasonable or necessary for Intervenors to reveal any confidential infom1ation in court- where 

the Clients' adversaries and other parties have access to this infom1ation. This should be done in 

arbitration, where the Clients' confidential information can be protected from disclosure to other 

parties. Intervenors themselves included a mandatory arbitration provision in their attorney's fee 

contract to govern this precise dispute; yet, they have ignored both the arbitration provision and 

their own ethical obligations under Rule 1.05 to be as protective of the Clients' interests as 

possible. 

Intervenors' Uequested Relief Threatens to Change the Status Quo 

On April 4, 2018, the Clients and JP Morgan Chase Bank filed a Rule 11 agreement 

confirming they agreed to settle this case based on confidential terms, including the amount of 

the settlement. Intervenors' requested relief-- seeking to have the disputed funds placed in the 

registry of this Court -threatens to violate the confidentiality of the settlement agreement. The 

relief sought by Intervenors would necessarily require the amount of the settlement to be 

disclosed - either directly or indirectly - and become a matter of public record. Arguably, this 

would violate the confidentiality of the settlement agreement and/or jeopardize the settlement. 

Thus, contrary to Jntervenors' allegations, a temporary restraining order would not preserve the 

status quo; rather, it would have the opposite affect- it could potentially change the status quo 
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regarding the settlement. For this reason as well, the Clients object to the relief sought by 

Intervenors. 

Conclusion 

For those reasons set forth herein, the Clients request this Court to sustain their objections 

to the Petitions in Intervention, strike the interventions, compel the Intervenors to pursue their 

claims in arbitration, that the interventions be stayed, and/or that this Court deny all other relief 

sought by Intervenors. 

Respectfully submitted, 

s/ James E. Pennington 
James E. Petmington 
State BarKo. 15758510 
LAW OFFICES OF JAMES E. PEw.-IINGTOK, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
icp@jeplawycr.com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

CERTIFICATE OF SERVICE 

I hereby certify that on this 9'h day of April, 2018, the foregoing Objection to Petitions in 

Intervention was filed using the e-filing system which will send notification of such filing to the 

following parties via email: 

Brian P. Lauten 
Brian Lauten, P.C. 
3&11 Turtle Creek Boulevard, Ste. 1450 
Dallas, Tex:as 75219 
blauten@brianlauten.com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

OBJECTION TO Th!ERVENTION 7 
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John L. Malesovas 
Malesovas Law Firm 
State Bar No. 12857300 
180 I South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
123 77 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Plaintiff J o Hopper 

Jeffrey S. Levinger 
J. Carl Cecere Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
iJ.evinger:@J.evingerpc.com 
ccccere(il{cecerepc. com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunt()!). com 
glinyard(aJbunton.com 
Attorneys for Defendant, JP:viorgan Chase Bank, N.A., as Independent Administrator of the 
Estate of Max D. Hopper, Deceased, and JPMorgan Chase Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessie a B. Pulliam 
Baker Botts L.L.P. 
200 I Ross A venue, Suite 700 
Dallas, TX 75201 

OBJEL'TION TO Ih'TERVIDiTION 
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214-661-4677 Facsimile 
van.beckwi!h@bakerbotts.com 
J§sj<;a.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Baulc, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

s/ James E. Pennington 
James E. Pennington 

OBJEC'TION TO INTERVENTIOI\ 9 
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CAUSE NO. PR-ll-3238-l 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED, 

-~---~~------

JON. HOPPER, 

Intervenor, 

v. 

JPMORGAN CI:lASE BANK, N.A., 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

OF DALLAS COUNTY, TEXAS 

---~-- -----~ ----------~---------

JOHN L. MALESOV AS, d/bla § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

§ 
Attorneys, § 

§ 
v. § 

§ 
STEPHEN B. HOPPER, LAURA S. § 
WASSMER, individually and as § 
Beneficiaries of the ESTATE OF § 
MAX D. HOPPER, DECEASED, § 
the ESTATE OF MAX D. HOPPER, § 

DECEASED, JPMORGAN CHASE § 
BA"1{, N.A., § 

§ 
Defendants. § 

JOHN L MALESOVAS, d/b/a MALESOVAS LAW FIRM AND FEE, SMITH, SHARP & 
VITULLO, LLP'S CONSOLIDATED FIRST AMENDED JOINT PETITION IN 

INTERVENTION AND PETITION FOR DECLARATORY JUDGMENT, APPLICATION 
FOR TEMPORARY RESTRAINING ORDER, FOR TEMPORARY INJUNCTION, 

AND MOTION TO DEPOSIT FUNDS IN THE REGISTRY 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Attorneys, John L. Ma!esovas, d/b/a Malesovas Law Firm ("MLF") 

and Fee, Smith, Sharp & Vitullo, LLP ("FSSV") (MLF and FSSV hereinafter jointly 

FILED 
419/2018 1:44PM 

JOCiN F. WARREN 
COUNTY CLERK 

DALLAS COUNTY 
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referred to as "Attorneys"), and files this Petition in Intervention and Petition for 

Declaratory Judgment and Application for Temporary Restraining Order and for 

Temporary Injunction complaining of Defendants, STEPHEN B. HOPPER (''Hopper"), 

LAURA S. WASSMER ('Wassmer''}, individually and as beneficiaries of the Estate of Max 

D. Hopper {hereinafter collectively "Clients" and/or "Defendants"), the Estate of Max D. 

Hopper, deceased and JPMORGAN CHASE BANK, N.A. {"JPM"}, and for cause would 

show the following: 

I. 
DISCOVERY CONTROL PLAN 

1 .01 Intervenor requests this lawsuit proceed under a Level 3 Discovery Control 

Plan pursuant to Rule 190.4 ofthe Texas Rules of Civil Procedure. 

II. 
PARTIES 

2.01 John L. Malesovas is an attorney licensed to practice law in the State of 

Texas and doing business as Malesovas Law Firm. 

2.02 FSSV is a limited liability partnership and law firm and doing business as 

Fee, Smith, Sharp & Vitullo, LLP. 

2.03 Defendant, Stephen B. Hopper ("Hopper"}, individually and as a 

beneficiary of the Estate of Max D. Hopper, deceased, was a former client of Attorneys 

and is being served herewith pursuant to TRCP 21a. 

2.04 Defendant, Laura S. Wassmer {"Wassmer"), individually and as a 

beneficiary of the Estate of Max D. Hopper, deceased, was a former client of Attorneys 

and is being served herewith pursuant to TRCP 21a. Hopper and Wassmer are 

hereinafter jointly referred to as "Clients". 
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2.05 The Estate of Max D. Hopper is an estate in administration under the 

jurisdiction of this Court, and Clients have asserted claims herein on behalf of the Estate 

as the beneficiaries of the Estate. 

2.06 JPMorgan Chase Bank, N.A. ("JPM"), is a Defendant in the underlying 

case and an interested party to this Petition in Intervention and is being served herewith 

pursuant to TRCP 21 a. 

Ill. 
JURISDICTION AND VENUE 

3.01 Venue is proper in Dallas County, Texas pursuant to §15.002(a)(1), Tex. Civ. 

Prac. & Rem. Code, as Dallas County is the county in which all or a substantial part of 

the events or omissions giving rise to the claim occurred and because venue is proper 

in the underlying action. This Court has exclusive jurisdiction to hear this claim because 

Intervenor has an interest in the matter in controversy that involves the Defendants and 

The Estate of Max D. Hopper. See TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 

2014), and, TEX. CIV. PRAC. & REM. CODE§ 37.005 et seq. (Vernon 2014) (authorizing 

declaratory judgment actions in probate court when such relief is germane to an Estate). 

To the extent that The Estate of Max D. Hopper is a party to the settlement with JPM or 

to the extent that beneficiaries of The Estate of Max D. Hopper are parties to the 

settlement with JPM then this Court and only this Court has exclusive jurisdiction over 

this matter. 

IV. 
FACTS 

4.01 MLF and FSSV, Uointly "Attorneys"), represented Defendants pursuant to 

a valid and enforceable contingency fee agreement in the underlying lawsuit pending in 
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this Court. A true and correct copy of the contingent fee agreement will be tendered to 

the Court for in camera inspection at the hearing (hereinafter "Agreement"). lnte!Venors 

have fully performed under the terms of the Agreement. On April 3, 2018 and April 4, 

2018, Clients' Appellate Counsel, Jeff Levinger, settled Clients' claims against JPM and 

on April 4, 2018 PM filed a Rule 11 agreement with the Court notifying the Court that 

there was a settlement between Clients and JPM ("Settlemenf'). At approximately 9:05 

am on April 5, 2018, Anthony L. Vitullo appeared before this Court on behalf of Clients 

and announced in open court and on the record the confidential settlement between 

Clients and JPM. At approximately 10:1 Oam on April 5, 2018, Clients' attorney, Jim 

Pennington, terminated Attorneys without cause and advised Attorneys that they were 

not going to pay the fee due under the Agreement. Mr. Pennington also advised 

Attorneys that he was going to instruct Mr. Levinger to retain an unspecified percentage 

of the Settlement proceeds in his trust account. On April 6, 2018, FSSV withdrew from 

representing Clients in the underlying lawsuit. Attorneys own a property right in the 

Settlement proceeds. Attorneys file this Petition in lnte!Vention and Declaratory 

Judgment and Request for TRO and Temporary Injunction to enforce their property 

rights in the Settlement proceeds. 

4.02 Attorneys have a justiciable interest and property interest in the pending 

suit in that Attorneys have a lien on and interest in the Settlement proceeds. This 

lawsuit is a simple declaratory judgment action to enforce Attorneys property rights. As 

such, pursuant to Texas Mut. Ins. Co, v. Ledbetter, 251 S.W.3d 31 (2008), Attorneys 

are lienholders in the Settlement proceeds of this case, and have an absolute right to 

inle!Vene. Further, as stated by the Supreme Court in Ledbetter, to the extent that 
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Clients, JPM and/or their attorneys settle a case without reimbursing a lienholder, 

"everyone involved is liable ... for conversion." Thus, Attorneys seek a declaration from 

this Court pursuant to Tex. Civ. Prac. & Rem Code § 37.001 et. seq. confirming 

Attorneys' security interest in the Settlement proceeds and directing JPM and Clients to 

pay such interest directly to Attorneys. This lawsuit is a simple declaratory judgment 

action to enforce Attorneys' property rights. 

4.03 Attorneys fully performed under the Agreement with no complaint from 

Clients and secured a very favorable jury verdict. As a result of this favorable jury 

verdict, Clients were able to secure a confidential settlement with JPM. Only after 

Clients, through their appellate attorney Jeff Levinger, unilaterally settled with JPM did 

Clients terminate Attorneys. Clients accepted, used and enjoyed the services of 

Attorneys which resulted in the Settlement. In accordance with the Courts' holdings in 

Tillery & Tillery v. Zurich Ins. Co., 54 S.W.3d 356 (Tex. App.-Dallas 2018, no pet.) 

and Enochs v. Brown. 872 S.W.2d 312 (Tex. App.- Austin 1994, no writ), Clients are 

estopped and quasi-estopped from challenging the validity of the Agreement and the 

fee due Attorneys thereunder and the property rights Attorneys have to the Settlement 

proceeds. Further, it would be unconscionable for Clients to challenge the property 

rights of Attorneys under the Agreement after having already accepted the benefits from 

Attorneys under the Agreement. Further, by accepting the benefits under the 

Agreement without complaint, Clients have waived any right to complain about the 

Agreement. Accordingly, Attorneys move the Court to declare that Attorneys own a 

property right in the Settlement proceeds" and that the Agreement is valid and 
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enforceable and to further order Clients and JPM to pay all fees and expenses due 

Attorneys under the Agreement directly to Attorneys from the Settlement proceeds. 

4.04 In addition, Attorneys seek their attorneys' fees from Clients pursuant to 

Tex. Civ. Prac. & Rem Code§§ 37.009, 38.001 (Vernon 2014). All conditions precedent 

to Attorneys' claim for relief have been performed or have occurred. 

v. 
SUIT FOR DECLARATORY RELIEF 

5.01 Attorneys incorporate all of the preceding paragraphs as if they were set 

forth in their entirety herein. 

5.02 Attorneys' seek a declaratory judgment pursuant to the Texas Uniform 

Declaratory Judgment Act ("UDJA"), Texas Civil Practice & Remedies Code Section 

37.001 et seq. An actual and justiciable controversy exists and has arisen between 

Attorneys and Clients. Attorneys seek judgment against Defendants pursuant to the 

UDJA declaring the rights, status and other legal relations of Attorneys and Clients 

regarding the payment of Attorneys interest in the Settlement proceeds. Because the 

Estate is a party to the Settlement, this Honorable Court has exclusive jurisdiction to 

declare Attorneys legal interests in the Settlement proceeds. 

5.03 Attorneys are entitled to a declaration from this Honorable Court to the 

following: 

a. Attorneys own a property right in the Settlement proceeds; 

b. Attorneys are entitled to immediate possession of their property right in the 

Settlement proceeds; 

c. This Honorable Court has exclusive jurisdiction to declare the rights of the 

parties to the Settlement proceeds; 
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d. Attorneys are entitled to the full and exclusive use, possession and enjoyment 

of their interest in the Settlement proceeds; 

e. That it is in the best interest of the Estate to pay Attorneys their interest in the 

Settlement proceeds; and 

f. That the Clients and JPM be directed to pay Attorneys interest in the 

Settlement proceeds directly to Attorneys. 

5.04 Attorneys also seek all legal fees and expenses from Clients as allowed 

under the UDJA as this would be fair and equitable given the facts and circumstances of 

this dispute. 

VI. 
ATTORNEY'S FEES 

6.01 Pursuant to 37.009 and/or 38.001 of the Texas Civil Practice and 

Remedies Code, Attorneys seek all reasonable and necessary attorney's fees in this 

case which include the following: 

a. Preparation and trial of this lawsuit; 

b. Post-Trial, pre-appeal legal services; 

c. An appeal to the court of appeals; 

d. Making or responding to an application for writ of error to the Supreme Court 

of Texas; 

e. An appeal to the Supreme Court of Texas in the event application for writ of 

error is granted; and 

f. Post-judgment discovery and collection in the event execution on the judgment 

is necessary. 

VII. 
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ELEMENTS FOR INJUNCTIVE RELIEF 

7.01 Attorneys are likely to succeed on the merits of this lawsuit because 

Attorneys have a probable right to relief they seek on final hearing. On final hearing 

Attorneys are likely to prove. each and every element of all claims asserted against 

Clients as foregoing shows that Attorneys fully performed under the Agreement. 

Attorneys have a security interest in the Settlement proceeds and Clients have informed 

Attorneys that they do not intend to pay or honor Attorneys interest in the Settlement 

proceeds. 

7.02 Unless this Honorable Court immediately restrains Clients fonm diverting 

the Settlement proceeds to their own attorneys, the Attorneys will suffer immediate and 

irreparable injury, for which there is no adequate remedy at law, because in effect, 

Attorneys will have lost the protection of their security interest ·in the Settlement 

proceeds. Attorneys have a lien on and security interest in the Settlement proceeds, 

the purpose of which is to prevent Clients from taking all of the Settlement proceeds and 

unilaterally controlling their use and disposition. The Clients simply saying that they will 

instruct their attorney to keep some unspecified portion of the Settlement proceeds in 

his trust account eviscerates Attorneys' security interest in the Settlement Proceeds. 

Attorneys will show the court the following: 

a) The harm to Attorneys is imminent because Clients have started to finalize 

the Settlement and are attempting to have Attorneys' interest in the 

Settlement proceeds paid to Clients' attorney, Jeff Levinger. 

b) This imminent harm will cause Attorneys irreparable injury in that once 

Defendants pay the Settlement proceeds to Jeff Levinger, Attorneys will not 
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be able to enforce their lien and security interest because Levinger will claim 

that he is obligated to hold the funds in his trust account, interest free, until 

the ownership of the fees is resolved. But Rules 1.14 of the Texas Rules of 

Professional Conduct do not require, nor do they even allow, Clients attorney 

to even take possession of the Settlement proceeds. Instead, Attorneys' lien 

and security interest allow them to take possession of their interest in the 

Settlement proceeds. Thus, unless a temporary restraining order and 

temporary injunction are issued, Attorney's lien and security interest in the 

Settlement proceeds will be eviscerated. In addition, Attorneys' interest in the 

Settlement proceeds will not be protected from unauthorized distributions, 

conversion, or bank failure. 

c) There is no adequate remedy at law which will enforce Attorneys' lien and 

security interest absent action from this Court. Further, Clients will not be 

financially able to respond in damages upon final trial from this intervention 

unless Attorney's interest in the Settlement proceeds is protected by this 

Court. 

VIII. 
BOND 

8.01 Attorneys are willing to post a reasonable temporary restraining order bond and 

request the court to set such bond. 

IX. 
TRO REMEDY 

9.01 Attorneys have met Attorneys' burden by establishing each element which 

must be present before injunctive relief can be granted by this court, therefore Attorneys 

Page 50

MR:050



are entitled to the requested temporary restraining order. 

9.02 Attorneys request the court to issue an Order: 

a. Restraining Clients from taking any action to transfer, 

liquidate, convert, encumber, pledge, loan, share, sale, market for sale, 

conceal, hide, secret, dissipate, deplete, neglect, misuse, damage and/or 

destroy, lease, assign, granting a lien, security interest, or other interest in, 

allow the use of, or otherwise dispose of any and all part of Attorneys' 

interest in the Settlement proceeds; 

b. Ordering that Defendants and any of his, her, their, or its 

agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

1. Deposit into the registry of this Court the portion of 

Attorneys' interest in the Settlement proceeds which Clients 

contend they do not owe Attorneys under the Agreement, which 

shall remain on deposit in the registry until further Order of the 

Court, when such funds become available and are ripe for 

distribution from JPMorgan Chase, NA to the underlying Plaintiffs 

in satisfaction of the confidential settlement agreement reached 

herein; 

2. Pay directly to Attorneys the portion of Attorneys' 

interest in the Settlement proceeds which Clients do not dispute to 

be due and owing frorn the Settlement proceeds immediately when 

those funds become available under the terms of the Settlement 

9.03 It is essential that grant a temporary restraining order as requested herein 

in order to preserve the status quo during the pendency of this action. 

9.04 That after notice and hearing the Court convert the temporary restraining 

order into a temporary injunction, and that on final trial on the merits, that the Court 

disburse to Attorneys all funds deposited into the registry of the Court pursuant to the 
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temporary restraining order and temporary injunction. 

X. 
MOTION TO REQUIRE DEPOSIT OF FUNDS 

(WHICH IS A NON-APPEALABLE ORDER THAT IS NOT 
INJUNCTIVE RELIEF-AS A MATTER OF LAW) 

10.01 This court has the inherent power to order that disputed funds be 

deposited in the registry of the court. See Prodeco Exploration, Inc. v. Ware, 684 

S.W.2d 199, 201 (Tex. Civ. App.-Houston [1st Dist.]1984, no writ) {"The trial court has 

the inherent authority to direct [a party] to deposit disputed funds into the registry of the 

court pending the outcome of the litigation."); see also Castilleja v. Camero, 414 S.W.2d 

431,433 (Tex. 1967). In addition, in order to secure an order directing a party to 

deposit disputed funds in the registry of the Court, a party does not have to 

satisfy the prerequisite for securing a temporary restraining order or temporary 

injunction. Diana River & Assocs., P.C. v. Calvillo, 986 S.W.2d 795, 797-798 (Tex. 

App.-Corpus Christi 1999, no pet.) (citing McQuadev. E.D. Sys. Corp., 570 S.W.2d 

33, 35 (Tex. Civ. App.-Dallas 1978, no writ)). Orders to deposit money into the 

registry of the court cannot be characterized as temporary injunctions and are non-

appealable. Prodeco, 684 S.W.2d at 201; Alpha Petroleum Co. v. Dunn, 60 S.W.2d 

469,471 (Tex. Civ. App.-Galveston 1933, writ dism'd). 

10.02 Clients have filed a pleading in response to Attorneys' intervention 

wherein Clients admit that there are disputed funds from the Settlement proceeds. But 

Clients do not identify the arnount of the disputed portion of the Settlement proceeds. 

Clients suggest that this unidentified amount of funds be kept in their possession, 

through their attorney, Jeff Levinger, pending the outcome of this dispute. In essence, 

Clients want to continue to control all disputed funds without oversight from this Court 

--~··~~---------------------------------------------11 
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and without even identifying the amount they dispute. That is obviously unacceptable to 

Attorneys to let the fox guard the hen house pending the outcome of this matter. 

10.03 Accordingly, pursuant to this Court's inherent power, Attorneys move this 

Court to order that all of the Settlement proceeds be deposited into the registry of this 

Court pending further order of this Court so that the Settlement can be funded, JPM can 

be dismissed, and all parties with any interest in the Settlement proceeds can assert 

their claims and they can be resolved without any fear that one party or the other will 

dissipate the funds or secure an advantage over the other through possession of the 

funds pending the outcome of this dispute. The Court can then determine. What 

amount is in dispute, who is making a claim to the disputed amount, the basis for any 

such claim, and ultimately to whom the funds should be distributed. 

WHEREFORE, PREMISES CONSIDERED, Attorneys respectfully request for all 

relief requested herein, as well as such other and further relief, in law or in equity, to 

which they may show themselves justly entitled. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

BRIAN P. LAUTEN 
State Bar No. 24031603 
blf)uten@brianlauten.com 
3811 Turtle Creek Boulevard 
Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 

ATTORNEYS FOR INTERVENORS 
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CERTIFICATE OF SERVICE 

In accordance with Rule 21a of the Texas Rules of Civil Procedure, the 
undersigned certifies that a true and correct copy of the foregoing instrument has been 
served upon all counsel of record via the ECF case manager system and by electronic 
filing on April 9, 2018. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alan!@lfdslaw.com 
jlmf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Intervenor Jo Hopper 

Jeffrey S. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jelchman@hunton.com 
glinyard@hunton.com. 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its Corporate Capacity 
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Van H. Beckwith 
Jessica 8. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulllam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N,A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan .young@bakerbotts .com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

§ 
§ 

JON. HOPPER, § 
§ 

Intervenor, § 
§ 

v. § 
§ 

JPMORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER, and LAURA § 
S. WASSMER, § 

§ 
Defendants. § 

JOHN L. MALESOV AS, d/b/a § 
MALESOV AS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

V. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 

DECEASED, JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

OF DALLAS COUNTY, TEXAS 

VERIFICATION 

STATEOFTEXAS ) 
) 

COUNTY OF DALLAS ) 

I 
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BEFORE ME, the under~igned authority, on this day personally appeared ANTHONY L. 

VITULLO, who, being by me duly swom on oath, deposed and stated that he is a Senior Partner 

at Fee, Smith, Sharp & Vitullo, LLP, named as Intervenor in the above-entitled and numbered 

cause; that he has read JOHN L. MALESOV AS, d/b/a MALESOVAS LAW FIR'\1 AND FEE, 

SMITH, SHARP & VITULLO, LLP'S CONSOLIDATED FIRST AMENDED JOI!'iT 

PETITION IN INTERVENTION AND PETITION FOR DECLARATORY JUDGMENT 

AND APPLICATION FOR TEMPORARY RESTRAINING ORDER AN"D FOR 

TEMPORARY INJUNCTION AND REQUESTS FOR DISCLOSURES ; and that every 

statement contained therein is within his personal knowledge and is-true and correct, and that he 

is authorized to sign on behalf of Fee, Smith, Sharp & Vitullo, LLP, 

,1 SUB~CR!BED A~D SWOIU'-1 TO BEFORE ME this 
~_/ 
- ~ day of 

-"~~,L ___ , 2018, 

- MEU~OA SPURGEON l 
Notary Public, State of iexas I 

l'viy Com~ISS!On txpm:;s 
September 19,2019 

2 

11() A/, All,; // ' ~ 1' II t/l~ J_/ 
~~J:~i~ n ' ' Me "'-~" -·~ 
NOTARY PUBLIC IN A"--D lOR ~ 
THE STATE OF TEXAS IJ 

MY, COMMISSION E:ICPITillS:~ 9- ~1':9> I~ 
I 
I 
I 
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i I 

[] ORIGINAL 
CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

----------------~----§ 
JO N. HOPPER, 

Intervenor, 

V, 

JPMORGAN CHASE BANK, NA, 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER. DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

OF DALLAS COUNTY, TEXAS 

TEMPORARY RESTRAINING ORDER 

Came to be heard on the gTH day of April 2018, the minimum amount of notice 

having been duly provided pursuant to Local Rule 2.02(a) of Dallas County, Fee Smith 

Sharp & Vitullo, LLP and John L. Malesovas d/b/a Malesovas Law Firm's (collectively, 

"Intervenors") Verified Petition(s) in Intervention, Application for Temporary Restraining 

Order, Temporary Injunction, and Application for Declaratory Relief against, inter alia, 

1 

rii :::ti:Uii23o :;------~ 
emu ~ 
01\UEil .• lf~lPUilAR! RESTRA!MIHG OR 

Ll\(\ill\i(l~ll\\\\~I~IL_ ~/ 

i i 

I 
i 

'' 
I 
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I 
II 

Stephen Hopper and Laura Wassmer, individually and as beneficiaries of the Estate of 

Max D. Hopper, deceased, (hereinafter jointly "Clients") and JPMorgan Chase Bank, 

N.A. (hereinafter "JPM") (Clients and JPM hereinafter jointly, "Defendants" with respect 

to the claims now pending in this Intervention). 

The Court, after considering the Intervenors' Collective Verified Originai Petition 

in Intervention, Application for Temporary Restraining Order, Temporary Injunction, and 

Application for Declaratory Relief, the evidence submitted by Intervenors in camera, the 

relevant exhibits, the arguments of counsel, concludes that-unless immediately 

restrained, Defendants will irreparably injure Intervenors. 

This Court has subject matter jurisdiction over the dispute brought before it under 

both, TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 2014), and, TEX. CIV. PRAC. & 

REM. CODE § 37.005 et seq. (Vernon 2014) (authorizing declaratory judgment actions in 

probate court when such relief is germane to an Estate). 

Intervenors respective Pleas and application for TRO are timely filed, given that 

this Court has yet to sign a judgment; and, therefore, retains plenary power over this 

pr~ceeding. See TEX. R. CIV. P. 60 et seq. 

This Court has, preliminarily, taken judicial notice, pursuant to Rule 201 of the 

Texas Rules of Evidence, of the following facts that, in reasonable probability, appear to 

be true at this preliminary stage of the proceeding: 

1.) In, around, or about November of 2015, Clients executed a valid and 

enforceable contingency agreement ("CA") with Intervenors; 

2.) On or about April 5, 2018, attorneys for Clients and JPM appeared 

before this Court and announced, without revealing any of the 

substantive terms, that a confidential settlement had been reached 

between them in the underlying dispute pending in this Court 

(hereinafter "Settlement"); 

3.) On or about the same day, April 5, 2018, but-literally what appears 

to have been within minutes after the Court was informed that a 

settlement had been reached by the parties in this underlying 

dispute-Clients terminated their CA with Intervenors by and through 

their attorney, James Pennington; 

2 

; I 

IJ 
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4.) Intervenors have filed what, by all accounts, appears to be a valid 

and enforceable First Party Attorney's Fees Lien in the proceeds of 

the Settlement; 

5,) Intervenors fully performed; or, at the very least, substantially and 

materially performed all of their duties, responsibilities, and 

obligations under the CA at or before the time Clients terminated the 

CA-as those legal terms are meant in •. Tillery & Tillery v. Zurich Ins. 

Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 2018, no pet.), 

Enochs v. Brown, 872 S.W.2d 312, 317 (Tex. App.-Austin 1994, no 

writ), disapproved of on unrelated grounds, by Roberts v. Williamson, 

111 S.W.3d 113 (Tex. 2003), and Mandell&. Wright, 441 S.W.2d 841, 

847 (Tex. 1969); and 

6.) Given the timing of the termination of Intervenors, Clients are 

estopped, quasi-estopped, and/or have waived any and all defenses, 

if any, that could or would be lodged to the CA or the quality of the 

legal services performed by Intervenors. 

Based upon these preliminary findings, this Court is of the opinion that 

Intervenors have established a probability of success on the merits on their application 

for, inter alia, declaratory relief. See TEX. CIV. PRAc. & REM. CODE § 37.004 et seq. 

(Vernon 2014). This Court is of the opinion that, unless restrained, one or more 

Defendants are likely to cause permanent damage to Intervenors, should they be 

allowed to transfer, hypothecate, assign, or take title to Intervenors' interest in the 

settlement proceeds before the pleas in Intervention are adjudicated on the merits. 

Such harm would be irreparable because this Court is of the opinion that there is no 

showing; or, in the alternative, an inadequate showing that Defendants could timely and 

immediately pay the disputed funds to Intervenors, should Intervenors ultimately prevail 

in this proceeding, and because Intervenors have a security interest in and lien upon a 

portion of the settlement proceeds which would be eviscerated by allowing Clients to 

dispose of 100% of the settlement proceeds as they saw fit. Moreover, given the 

3 
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Court's preliminary findings set forth above in (i)-(vi), Intervenors have established a 

property right and secured interest in the proceeds at issue. 

The Court is, THEREFORE, of the opinion that Intervenors are entitled to the 

issuance of a Temporary Restraining Order and that such an Order is necessary to 

protect Intervenors' rights. This ORDER is necessary because of the immediate need 

to enforce the security interest and lien which Intervenors have in a portion of the 

settlement proceeds and to stop the wrongful flow of funds in the near future from being 

disseminated to either Clients or their attorneys, or some other third party subject to 

Clients' direction and control, upon which Intervenors would have no adequate remedy 

at law. Without intervention by this Court, Intervenors' property right, that is Intervenors' 

security interest in and lien upon the settlement proceeds, would be destroyed and 

there would be no way to restore that property right in the Settlement proceeds 

themselves. 

This Court is further of the opinion that Intervenors are entitled to an EXPEDITED 

DISCOVERY ORDER Therefore, Stephen Hopper and Laura Wassmer shall be made 

available for deposition on and certainly no later than Tuesday, April 17, 2018. If the 

parties cannot agree on a suitable location for these depositions, they shall be taken in 

this Court's jury room. The depositions are limited solely to the matters in dispute in the 

pled Intervention filings and shall last no longer than two hours per deponent (per side). 

In addition, Intervenors may serve a duces tecum with the deposition notices, which 

shall be limited to no more than seven (7) discovery requests. The deposition notice 

shaU provide two business days notice to the deponent. 

It is further ORDERED that Intervenors may move this Court for a dispositive 

summary judgment on 14 days notice of any hearing; and apy response shall be due to 

be filed within 5 days of the hearing: and any reply shall be due to be filed within 2 days 

of the hearing. 

II is therefore ORDERED, ADJUDGED, and DECREED that Defendants, 

Stephen Hopper, Laura Wassmer, and JPMorgan Chase, N.A., and any of his, her, 

their, or its agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

4 

'I 
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1) Deposit all of the settlement proceeds due to Stephen B. Hopper and Laura s. 
Wassmer, individually and as beneficiaries of the Estate of Max Hopper, 
Deceased, into a safekeeping account with JPMorgan Chase Bank, NA, to be 
held in trust until further Order of this Court. Funds in the safekeeping account 
shall be withdrawn only upon Order of this Court; 

2) The parties are ORDERED to preserve and prevent the destruction of all 
documents, including electronic data, emails, and notes, that relate in any way to 
the matters and claims set forth in the Intervenors' respective Pleas on file--and, 
moreover, all electronic storage devices must be imaged and preserved. ~ 

IT IS FURTHER ORDERED that this order is e~tive im ediately upon 1 
.. Olt n s_v~"£~ I 

lnterve~ors' d~ with the appropriate clerk of this Court ·. on 1n the amoum of ~ 

$ /()} 0? "f.'jOO (U.S. dollars). 

IT IS FURTHER ORDERED that Intervenors' application for a temporary 

ction is set for an evidentiary hearing and will be heard before this Court on 

I ' a() It at g o'clock .!l..m., and that Stephen Hopper, 

Laur Wassmer, and JPMorgan Chase, NA appear and show cause, if any, why this 

Temporary Restraining Order should not be continued and converted into a Temporary 

Injunction until final hearing and trial her~. 

Signed and issued this the 1day of April2018, at 'f; triJ o'clock f.m. 
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CAUSE NO. PR-113238-1 

IN RE: ESTATE OF 
MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAL'RA S. 
WASSMEH 

Defendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOV AS LAW FIRLVl, and FEE, 
SMITH, SHARP & VITULLO, LI"P 

Intervenors, 

STEPHEN B. HOPPER, LAGRA S. 
W ASSl\IER, and JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

MOTION TO COMPEL ARBITHATION 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, Defendants, Stephen B. Hopper and Laura S. Wassmer ("the Clients"), 

and file this Motion to Compel Arbitration of the claims asserted by Intervenors John Malesovas 

and Fee, Smith, Sharp & Vitullo, LLP ("Intervenors"), and respectfully show the Court the 

following: 

The Clients request this Court to order the parties to arbitrate Intervenors' claims. The 

agreement(s), which the Intervenors rely upon to support their claims, contains a mandatory 

MOTION TO COMPEL ARBITRATION 

FILED 
41111201810:53 AM 
JOH~ F. WARREN 

COUNTY CLERK 
DA.LLAS COL NTY 
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arbitration provision. The language contained in the aforementioned agreement states as follows: 

20. ARBITRATION: ... should a dispute arise between Attorney and 
Client, a prompt and fair resolution is in the interests of all concerned. To this 
end, if any controversy or claim arises out of is related to this agreement, any 
services provided by Attorneys to Client in connection with Client's Claims, or 
any other matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client both waive any right to 
bring a court action or have a jury trial and agree that the dispute shall be 
submiited to binding arbitration to be conducted in Dallas, Texas before the 
Ame.rican Arbitration Association ("AAA") in accordance with the Commercial 
Arbitration Rules of the AAA with one arbitrator who must be an attorney 
licensed to practice law in the State of Texas. 1 

Intervenors introduced copies of the agreements (signed by Intervenors) into evidence at 

a hearing on April 9, 2018 regarding Intervenor's request for a temporary restraining order? On 

April10, 2018, this Court determined that the Clients and Intervenors executed the agreements.3 

It is undisputed that both agreements contain an arbitration provision, as set forth above. The 

Clients have requested that Intervenors pursue their claims in arbitration; however, Intervenors 

refused to arbitrate their claims. 

A court shall order the parties to arbitrate on application of a party showing an agreement 

to arbitrate and the opposing party's refusal to arbitrate. Tex. Civ. Prac. & Rem. Code, Section 

171.021. Pursuant to the aforementioned statute, the Clients request this Court to compel the 

parties to arbitmtion. Additionally, the Clients request this Court to stay the intervention pursuant 

to Sections 171.021 and 171.025 of the Tex. Civ. Prac. & Rem. Code. 

Intervenors have waived their right to bring any action in this Court or any other court. 

Any doubts regarding the existence or scope of an agreement are resolved in favor of arbitration. 

In re FirstMerit Bank, N.A., 52 S.W.3d 749, 753 (Tex. 2001). The arbitration provision in the 

1 Seep. 7 of Exhibit A attached to Petition in Intervention filed by Malesovas (emphasis supplied). 
'Intervenors and/or Plaintiffs' Exhibits l and 2. There were two separate agreements signed by each ofthe Clients. 
3 April! 0, 201 & Order at 2. The Cliem> do not dispute they executed the agreements; however, they dispute, among 
other things, whether the attorney's fee provision in the agreements is enforceabie or valid. See discussion infra. at 
3. 
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agreement applies to "any controversy or claim [that] arises out of is related to this agreement." 

This type of language is construed broadly. In re Conseco Fin. Serv. Corp., 19 S.W.Jd 562,568 

(Tex. App. - Waco 2000, orig. proceeding). 111ere is no question that Intervenors' claims arise 

out of, and are related to, the agreement. Intervenors maintain throughout their petitions that they 

are entitled to a contingent fee under the agreement.4 The Clients dispute this fee, which is a 

matter within the scope of the arbitration clause. Intervenors also seek declaratory relief 

regarding their rights under the agreement and claim that the Clients breached the agreement. 

Once it is determined that an arbitration provision exists and the claim falls within the scope of 

that provision, a court has no discretion - it must compel arbitration and stay any further 

proceedings. See Pepe Int'l Dev. Co. v. Garcia, 915 S.W.2d 925, 930~31 (Tex. App. ~Houston 

[I st Dist.] 1996, orig. proceeding). 

Although the Clients dispute the enforceability of the contingent fee agreement, this issue 

should be decided by the arbitrator -- not this Court. Once there is an agreement to arbitrate, 

substantive attacks on the validity of the contract are to be resolved by the arbitrator, and not by 

the court. Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-46 (2006) (holding that 

an arbitration provision is severable from the remainder of the contract and, nnless the challenge 

is to the arbitration clause itself~ the issue of the contract's validity is considere{! by the 

arbitrator). In Buckeye, the United States Supreme Court held that "because respondents 

challenge the Agreement, but not speci11cally its arbitration provisions, those provisions are 

enforceable apart from the remainder of the contract. The challenge should therefore be 

considered by an arbitrator, not a court." !d. at 446. See also, FrJNimation Entm't v. SC Films 

Int'l, 2013 WL 5770383, (E.D. Tex. Oct. 24, 2013); Lawrence v. Comprehensive Bus. Serv. Co., 

833 F.2d 1159, 1162 (5th Cir.l987) (submitting issue regarding illegality defense to arbitration); 

4 First Amended Joint Petition in Intervention at 3~5; see also Original Petition in Intervention at 5, 
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Mesa Operating Ltd. P'ship v. La. Intrastate Gas Corp., 797 F.2d 238, 244 {5th Cir.l986) 

(submitting claim that contract was void ab initio to arbitration because parties failed to 

demonstrate that the arbitration agreement was "invalid separately from the entire contract"). 

Additionally, and without waiving their positon that the agreement is unenforceable, in 

the alternative event that the agreement is determined to be enforceable - the Clients contend 

that the Intervenors breached the agreement Pleading alternative theories does not defeat the 

effect of an arbitration clause that broadly covers all disputes that arise out of the underlying 

agreement. In re Kellogg Brown & Root Inc., 166 S.W.3d 732, 740 {Tex. 2005). 

Request for Immediate Hearing and/or Ruling 

The Clients request this Coutt to set this matter for hearing in the immediate future b~/'ore 

any discovery is conducted and bejbre the April 24, 2018 hearing on Intervenors' temporary 

injunction. This Court may not defer any ruling on the Clients' motion to compel arbitration. In 

re MHI Partnership, Ltd., 7 S.W.3d 918, 923 (Tex. App.- Houston [1'1 Dist.] 1999, orig. 

proceeding). Delaying a decision on the merits of arbitrability substantially defeats the policy 

behind section I71.021's abbreviated procedure, and it violates section 171.02l's mandate to 

decide the issues summarily.Jd. at 923. Deferring a ruling on this matter would effectively force 

the Clients to litigate Intervenors' claims in court. Thus, it would be an abuse of discretion to 

defer any ruling on arbitrability until after discovery and/or the temporary injunction hearing, 

scheduled for April24, 2018. !d. at 923. 

Conclusion 

For those reasons set forth herein, the Clients request this Court to set this matter for an 

immediate hearing and/or that the Court issue a ruling on this motion immediately, that this 

Court compel the Intervenors to pursue their claims in arbitration, that the interventions be 
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stayed, and that the Clients have all other relief, at law or in equity, which the Clients may be 

entitled. 

Respectfully submitted, 

si James E. Pennington 
James E. Pennington 
State Bar No. 15758510 
LAW 0FFlCES OF JAMES E. PENNINGTON,P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@.jeplawyer.com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

CERTIFICATE OF SERVICE 

I hereby certify that on this II 0 ' day of April, 2018, the foregoing Motiofl to Compel 
Arbitration was filed using the e-filing system which will send notification of such filing to the 

following parties via email: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L. Malesovas 
Malesovas Law Firm 
State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 
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Alan S. Loewinsohn 
Jim L Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw .com 
jimf@lfdslaw.com 
ke!Tys@lfdslaw .com 
Attorneys for Plaintiff Jo Hopper 

Jeffrey S. Levinger 
J. Carl Cecere Levinger PC 
1445 Hoss Avenue, Suite 2500 
Dallas, TX 75202 
jlevingcr(ii;levingerpe.com 
ccecere@cecergJc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Lin yard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman(a).hunton.c(lJll 
s!in vard@LI:mn~on. com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., as Independent Administrator of the 
Estate of Max D. Hopper, Deceased, and JPMorgan Chase Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
200 I Ross A venue, Suite 700 
Dallas, TX 7 5 20 I 
214-661-4677 Facsimile 
van.beckwithca)bakerbotts.com 
i essica.pu iliam(iilbakerbotts. com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
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evan.young@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

s! James E. Pennington 
James E. Pennington 
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. I'ENNlNGTON 
LICENSED IN TEXAS AND COLORADO 

A PROFESSIONAL CORPORA'f!ON 

900 JACKSON STREET, SIJ!TE 440 
DALLAs, TEXAS 75202-4473 

April!!, 2018 

VIA ELECTRONIC FILING AND HAND DELIVERY 

111e Honorable Brenda Hull Thompson 
Judge, Probate Court No. 1 
Dallas County 
1201 Elm Street, Suite 2400-A 
Dallas, Texas 75207 

PHONE (214) 741-3022 
FAX (214) 741-3055 

E~MAIL Jcp(@Jeplawycr.com 

Re: Cause No. PR-11-3238-1; Estate of Max D. Hopper; JoN. Hopper v. Stephen Hopper and 
Laura Wassmer v. JPMorgan Chase Bank pending in Probate Court No. l, Dallas County, Texas 

Dear Judge Thompson: 

FILED 
4/11/20181'1:~5AM 
JOHN F. WARREN 

COUNTY CLERK 
DA"LI\S COU~TV 

A motion to compel arbitration was filed today in the above-referenced matter. On behalf 
of the movants, I respectfully request this matter be set for hearing immediately. As explained 
the motion, movants are entitled to an immediate ruling on this matter before discovery and/or 
the temporary injunction hearing scheduled on April24, 2018. This Court may not defer a ruling 
on the motion to compel arbitration, In re MHI Partnership, Ltd., 7 S.W.3d 918, 923 (Tex. App. 
-Houston [1'' Dist.]l999, orig, proceeding). Deferring a ruling on this matter would effectively 
force movants to litigate Intervenors' claims in court. Thus, it would be an abuse of discretion to 
defer any ruling on arbitrability until after discovery and/or the temporary injunction bearing, 
scheduled for April 24, 20!8. ld. at 923. Accordingly, I respectfully request that a hearing be 
scheduled on this motion later this week. Thank you for your consideration of this matter. 

cc: AJ.I counsel (via electronic filing) 
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IN RE: ESTATE OF 

MAX D. HOPPER, 

DECEASED 

.JON. HOPPER, 

Plaintiff, 

v. 

NO. PR-11-3238-1 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JPMORGAN 
STEPHEN B. 
W ASS::YIER, 

CHASE BANK, N.A., § 
HOPPER and LAURA S. § 

§ 

Defendants. 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

JPMORGA.X CHASE BANK N.A.'S NOTICE OF 
RECEIPT OF TEMPORARY RESTRAINING ORDER 

JPMorgan Chase Bank N.A. ("JPMorgan"), in its capacity as the independent administrator 

of the Estate of Max D. Hopper, deceased, and in its cmporate capacity, has received the Court's 

AprillO, 2018, Temporary Restraining Order. As the Court is aware, the parties signed and filed 

an April 4, 2018, Rule II agreement announcing their settlement pursuant to a confidential term 

sheet. JPMorgan notifies the Court that, as oftoday, the parties have not yet signed their Settlement 

and Release Agreement. Once signed, JPMorgan notifies the Court that certain conditions 

precedent must occur before JPMorgan has any obligation to make any settlement payment. 

JPMorgan writes simply to inform the Court that it is aware of and will abide by the Temporary 

Restraining Order if it remains in eftect when JPMorgan's obligation to make a settlement payment 

arises. 

JPMORGAN CHASE BANK N.A's No-:"ICE OF RECEIPT OFT5M?03.ARY RESTRAINING ORDER·· PAGE I 

FILED 
411112018 3:08PM 
JOHN F. WARREN 

COUNTY CLERK 
DALL<\S COUNTY 
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Respectfully submitted, 

State Bar No. 02020150 
van.beckwith@bakerbotts.com 
Jessica B. Pulliam 
State Bar No. 24037309 
jessica.pulliam@bakerbotts.com 

2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone; (214) 953-6500 
Telecopy: (214) 661-4677 

HUNTON & WILLIA:\1S Ll,P 

John C. Eichman 
State Bar No. 06494800 
jeichman@hunton.com 
Grayson L. Linyard 
State Bar No. 24070150 
glinyard@hunton.com 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTORNEYS FOR 
JPMORGAN CHASE BA.'lK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE ESTATE 
OF lVIAX D. HOPPER, DECEASED AND 
IN ITS CORPORATE CAPACITY 

JPMORGAN CHASE BA~K N.A 'S NOTICE OF HsCEI?'f OF TEMPORARY RBSTRAINfXG ORDER--
PAOE2 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing instrument has been served on 
the following counsel of record via the electronic service manager and/or by email on this II th 
day of April, 2018. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
LOEWINSOHN FLEGLE DEARY SIMON L.L.P. 
I 2377 Merit Drive, Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Plaintiff 

Brian P. Lauten 
BRJAJ'.; LAUTEN, P.C. 

3 811 Turtle Creek Boulevard 
Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 
Attorney for Intervenors 

JeffreyS. Levinger 
J. Carl Cecere 
LEVINGERPC 
1445 Ross Avenue, Suite 2500 
Dallas, Texas 75202 
j lev inger@ levi ngerpc .com 
ccecere@cecerepc.com 

James E. Pennington 
LAW OFFICES OF JAMES E. PEcJNINGTON, P.C. 

900 Jackson Street, Suite 440 
Dallas, Texas 7 5202 
jep@jeplawyer.com 
Attorneys for Defendants 
Laura Wassmer and Stephen Hopper 

~tklt 
Van H. Beckwith 

JPMORGAN CHASE B.t.NK N.A. 's l\OTJCE OF RBCEJPT OF '?EMi'O'tARY RrSTRAJN!"tO 0RDl!f\ -~ PAGE3 
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LAW OFFICES OF JAMES E. PENNINGTON 

}AMES E. PENNINGTON 
UCENSED IN TEXAS AND COLORADO 

A PROFESSIONAL CORPORATION 

900 JACKSON STREET, SUITE 440 

DALLAs, TEXAS 75202-4473 

April 12,2018 

VIA ELECTRONIC FILING AND HAND DELIVERY 

TI1e Honorable Brenda Hull Thompson 
Judge, Probate Court No. 1 
Dallas County 
1201 Elm Street, Suite 2400-A 
Dallas, Texas 75207 

URGENT IMMEDIATE HEARING REQUESTED 

PBONB (214) 741-3022 
FAX (214) 741-3{)55 

E-\fAIL JJ;.p@lcpla\·yyet.cnm 

Re: Cause No. PR-11-3238-1; Estate of Max D. Hopper; JoN. HopJJer v. Stephen Hopper and 
Laura Was>;mer v. JPMorgan Chase Bank pending in Probate Court No. 1, Dallas County, Texas 

Dear Judge Thompson: 

Yesterday, I filed a motion to compel arbitration in the above-referenced matter and 
requested an immediate hearing and/or ruling on this matter. As explained in the motion and my 
correspondence to the Comt, movants are entitled to an innnediate ruling on this matter before 
any discovery takes place. Pursuant to your April I 0, 2018 order, Intervenors have scheduled the 
depositions of movant> for April 16, 20 I 8. Additionally, a temporary injunction hearing is 
scheduled for Aprll24, 2018. 

Accordingly, it is imperative t!1at we obtain a hearing and/or a ruling on the motion to 
compel arbitration before Apri116, 2018. See, in re MHI Partnership, Ltd., 7 S.W.3d 918. 923 
(Tex. App. ·-Houston [1" Dist.] 1999, orig. proceeding). Accordingly, 1 respectfully request that 
a hearing be scheduled on this motion immediately -- bcthre the dcposilions conu11ence on April 
16,2018. Thank you for your consideration and timeliness in responding to this matter .. 

HLED 
4112/2018 9:15 A~/. 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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Sincerely, 

cc: All counsel (via electronic filing) 
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CAUSE NO. I'R-113238-1 

IN RE: ESTATE OF 
MAX D. HOPI'ER, 
DECEASED 

JON. HOI'I'ER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MALESOV AS, d/b/a 
MALESOV AS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

NOTICE OF HEARING ON MOTION TO COMPEL ARBITRATION 

Please take notice that a hearing on Defendants' Motion to Compel Arbitration has been 

scheduled for April 24, 2018, at 9:00 a.m., before the Honorable Judge Brenda Hull Thompson 

in Probate Court No. I, Dallas County, Texas. 

Respectfully submitted, 

sl James E. Penning/on 
James E. Pennington 

NOTICE OF HEARING· MOTION TO COMPEL ARBITRATION 

FILED 
4/!3/2018 2:48PM 
JOHN F. WARREN 

COUNTY CLERK 
DA~LAS COL:NTY 

I 
:i 

I 
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State BarNo. 15758510 
LAW OFFICES OF JAMES E. PENNINGTON, P.C. 

900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
j ep(roj eplawycr ,com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

CERTIFICATE OF SERVICE 

I hereby certify that on this 13'h day of April, 2018, the foregoing Notice of Hearing on 
Motion to Compel Arbitration was filed using thee-filing system which will send notification of 

such filing to the following parties via email: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L. Malesovas 
Malesovas Law Firm 
State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@1fds1aw.com 
kerrys@lfdslaw.com 
Attorneys for Plaintiff J o Hopper 

NOTICE OF HEARING- MOTION TO COMPEL ARBITRATION 2 
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JeffreyS. Levinger 
J. Carl Cecere Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
jlevinll.er(i:plevjngerpc.com 
ccecerc@.ccccrepc. com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichma11Cillhunton.com 
glinyard(cilhunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N .A., as Independent Administrator of the 
Estate of Max D. Hopper, Deceased, and JPMorgan Chase Bank, KA., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
200 1 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
vall.beckwith(iilbakcrbotts.eom 
iessica.pulliam(iilbakerbotts.eom 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attomeys for Defendant, JPMorgan Chase Bank, N.A. 

sl James E. Pennington 
James E. Pennington 

NOTICE OF HEARlNG- MOTION TO COMPEL ARBITICA.TION 3 
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CAUSE NO. PR-11-3238-1 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 

DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

DALLAS COUNTY, TEXAS 

INTERVENORS' (LAWYERS) CONSOLIDATED OBJECTIONS AND 
RESPONSE TO HOPPER AND WASSMER's !CLIENTS) MOTION TO 

COMPEL ARBITRATION, AND BENCH BRIEF IN SUPPORT 
OF TEMPORARY ORDERS & RELIEF 

I. 
Summary of Argument 

The intervenors in this civil action, namely, John L. Malesovas d/b/a Malesovas 

Law Firm and Fee Smith Sharp & Vitullo, LLP (collectively, "Lawyers"), fully embrace the 

language and contractual obligations of the parties as set forth and articulated in that 

certain "Contingency Fee Contract of Representation" ("Contingency Agreemenf'), 

executed on or about November 19, 2015, between the Lawyers on the one hand and 

Stephen Hopper and Laura Wassmer (collectively, "Clients") on the other hand, 

including, specifically, its arbitration provision. Be that as it may, Clients' Motion to 

Compel Arbitration (the "Motion") wrongfully presupposes that, because there is an 

arbitration provision at play, this Court is allegedly divested of its jurisdiction to grant 
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temporary relief in the form of an order to deposit funds or a temporary injunction; on 

the contrary, the two concepts cannot be conflated and, indeed, they are mutually 

exclusive. Accordingly, this Court has jurisdiction and the inherent power (to grant 

temporary relief and to maintain continuous jurisdiction over the settlement proceeds), 

notwithstanding the arbitration provision, for three salient reasons: 

(1) By statute, the trial court retains jurisdiction before and during an 

arbitration to grant temporary relief. See Senter Investments v. 

Veerjee, 358 S.W.3d 841, 845 (Tex. App.-Dallas 2012, no pet.); 

see a/so TEX. CJV. PRAC. & REM. CODE § 171.086(a)(2)-(3)(1) 

&(b)(3)(B) (Vernon 2014). To this end, Senter and its progeny are 

abundantly clear that the trial court's jurisdiction to grant temporary 

relief and its obligation to compel binding arbitration, if any, are 

mutually exclusive. Clients' Motion wrongfully presupposes the 

trial court can only do one or the other. Not so. Clients' position to 

the contrary advances an incorrect proposition of law. See Senter, 

358 S.W.3d at 845; TEX. CJV. PRAC. & REM. CODE§ 171.086(a)(2)

(3)(1) &(b)(3)(B). 

(2) Even assuming arguendo the narrow legal issue before this Court 

is subject to arbitration, and notwithstanding the fact that this Court 

retains continuing jurisdiction to grant temporary relief, the issue 

before this Court is not subject to the Contingency Agreement's 

arbitration clause. On the contrary, the sole issue before this Court 

is the Lawyers' fully vested and secured property and ownership 

rights in the disputed funds, which are being held by JPMorgan 

Chase Bank, N.A. ("JPM"). The Lawyers have no agreement with 

JPM and the latter is not, obviously, a party to the Contingency 

Agreement executed between Lawyers and Clients. See 

Transamerica Occidental Life Ins. Co. v. Rapid Settlements, Ltd., 

284 S.W.3d 385, 393-94 (Tex. App.-Houston [1st Dist.] 2008, no 
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pet.) (reversible error to find that the holder of the settlement funds, 

who is a non-signatory to the arbitration agreement, is subject to 

binding arbitration award). JPM is the Independent Administrator 

of Max Hopper's Estate, it has possession of the disputed funds, 

and, therefore, this Court has jurisdiction to grant the Lawyers 

declaratory relief under TCPRC 37.005, given that this issue Is 

"incident" to an Estate, upon which this Court maintains continuing 

and exclusive jurisdiction. See TEX. CIV. PRAC. & REM. CODE § 

37.005 et seq. (Vernon 2014). 

(3) Finally, because the Lawyers fully performed and, because the 

Clients terminated Lawyers only after a settlement was reached, 

Clients are fully estopped; accordingly, there is nothing to 

arbitrate-at least in so far as Lawyers' vested and secured 

property and ownership rights are concerned. See Tillery & Tillery 

v. Zurich Ins. Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 

2001, pet. denied); Enochs v. Brown, 872 S.W.2d 312, 317 (Tex. 

App.-Austin 1994, no writ), disapproved of on unrelated grounds, 

by Roberts v. Williamson, 111 S.W.3d 113 (Tex. 2003). Even 

assuming arguendo the Clients were not fully estopped from 

asserting a claim, and they undoubtedly are, they are certainly 

estopped from taking irreconcilable positions. On the one hand, 

Clients are contending that the Contingency Agreement is void and 

unenforceable. Only by arguing that the Contingency Agreement is 

void and unenforceable can Clients contend that Lawyers should 

not be compensated for their legal services. Yet, on the other 

hand, Clients are seeking to enforce the arbitration clause, which is 

embodied within the very Contingency Agreement they claim is 

void and unenforceable. The Clients cannot haphazardly pick and 

choose which provisions of the Contingency Agreement they like, 

while wholeheartedly ignoring and disregarding those provisions 

I 

I 
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which they dislike. Principles of estoppel prohibit Clients from 

being on three sides of a two-sided issue. 

For these reasons, this Court should grant temporary relief and table, 

temporarily, deciding Clients' Motion to Compel Arbitration until the pleadings and the 

evidentiary record is more fully developed so that it can be fairly and reasonably 

determined which claims are and are not subject to arbitration, given the fact that the 

property and ownership issues germane to Lawyers' claims to the disputed funds-

through JPM-are not subject to arbitration. The complex adjudication of the underlying 

lawsuit was never a pro bono project-Lawyers must be paid and without any 

unnecessary and undue delay. 

II. 
Standard(s) of Review 

A. 
An Order Directing Disputed Funds to be Deposited into the 

Registry is neither an Injunction nor an Appealable Order 

A "trial court has the inherent authority to order a party to deposit disputed funds 

into the registry of the Court." See Diana River Assocs., P.C. v. Calvillo, 986 S.W.2d 

795, 797 (Tex. App.- Corpus Christi 1999, pet. denied). To this end, an order simply 

directing a party to deposit disputed funds into the registry of the court is not a 

temporary injunction and is not appealable. See id. at 798; see also Alpha Petroleum 

Co. v. Dunn, 60 S.W.2d 469, 471 (Tex. Civ. App.-Galveston 1933, writ dism'd); accord 

Prodeco Exploration, Inc. v. Ware, 684 S.W.2d 199, 201 (Tex. App.-Houston [1st Dis!.] 

1984, no writ). 
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B. 
An Order Granting a Temporary Injunction is 

Subject to a Deferential Abuse of Discretion Standard 

In contrast to an order that requires disputed funds to be deposited into the 

court's registry (which is neither an injunction nor appealable), a trial judge's decision to 

grant a temporary injunction is subject to a deferential abuse of discretion standard. 

See Butnaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002); see also Walling v. 

Metcalfe, 863 S.W.2d 56, 57 (Tex. 1993). Under no circumstances can the reviewing 

court substitute its judgment for the trial court's decision to grant an injunction, unless 

the trial court's decision is so arbitrary that it exceeds the bounds of reasonable 

discretion. See Butnaru, 84 S.W.3d at 204 

Ill. 
Brief Factual Predicate 

Lawyers represented Clients pursuant to that certain signed and fully executed 

Contingency Agreement(s). See Exhibits "A" & "B." The Contingency Agreement 

specifies that Clients shall cause to be paid to Lawyers 45% of any anything of value 

recovered {should Lawyers represent Clients through trial, which they certainly did). 

See id. (p. 2, t 3). The Contingency Agreement clearly and unambiguously specifies 

that Lawyers have a valid, readily enforceable First Party Attorneys' Fees Lien and 

secured interest in the settlement proceeds at issue. /d. (p. 5, '!1 11). Literally within 

twenty-fours of a settlement having been reached, Clients terminated Lawyers. See 

Exhibit "C." Given that Lawyers were terminated only after their work was completed, 

Clients cannot deny that they accepted, used, and enjoyed the legal services, which 

contributed in whole or in part to the settlement at issue. 
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Clients have anticipatorily and materially breached the Contingency Agreement by, 

inter alia, refusing to pay Lawyers the just amounts due and owing under the contract. I d. 

On April 10, 2018, this Court heard Lawyers' application for a Temporary 

Restraining Order (TRO) and, consistent with that application, it entered findings, that: 

(i) Lawyers have a valid and enforceable First Party Attorney's Fees Lien in the 

proceeds of the settlement; (ii) Lawyers fully performed, or, alternatively, substantially 

and materially performed all of their duties, responsibilities, and obligations under the 

Contingency Agreement; (iii) and Clients are estopped, quasi-estopped, or have waived 

all defenses, if any, that could otherwise be asserted had those defenses, if any, not 

been lodged ex-post. Accordingly, the Court granted the TRO to protect Lawyers' 

secured and fully vested ownership and property rights in the settlement proceeds. 

AI issue here is the Clients' Motion to Compel Arbitration. As noted supra, that 

requested relief is entirely independent of and wholly unrelated to Lawyers' application 

for an order to deposit disputed funds into the registry of the court and/or a temporary 

injunction. As Lawyers establish more fully below, this Court should grant a temporary 

order to protect the funds in dispute and it should temporarily carry Clients' Motion with 

the case until the evidentiary record is more fully developed so that a pragmatic 

decision can be made as to which claim or claims are truly covered by the arbitration 

provision in the Contingency Agreement and which ones are not. These matters are 

more fully briefed and articulated herein below. 

6 
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IV. 
Argument & Authorities 

A. 
This Court has Jurisdiction to Grant Temporary Relief 

Regardless of whether the Claims are Subject to Arbitration 

By statute, a trial court maintains jurisdiction to grant temporary relief protecting 

disputed funds before and even during the pendency of an arbitration. See Senter 

Investments v. Veerjee, 358 S.W.3d 841, 845 (Tex. App.-Dallas 2012, no pet.); see 

also TEX. C!V. PRAC. & REM. CODE § 171.086(a)(2)-(3)(1)&(b)(3)(B) (Vernon 2014). 

Indeed, the Alternative Dispute Resolution Act, as codified in Chapter 171 of the Civil 

Practice & Remedies Code, is precisely on point and clearly states: 

(a) Before arbitration proceedings begin, in support of arbitration 

a party may file an application for a court order, including an order to: 

(2) invoke the jurisdiction of the court over an ancillary 

proceeding in rem, including by attachment, garnishment, or 

sequestration, in the manner and subject to the conditions under which 

the proceeding may be instituted and conducted ancillary to a civil 

action in a district court; 

(3) restrain or enjoin: 

(A) the destruction of all or an essential part of 

the subject matter of the controversy: 

(b) During the period an arbitration is pending before the 

arbitrators or at or after the conclusion of the arbitration, a party may file 

an application for a court order, including an order: 

(1) that was referred to or that would serve a purpose 

referred to in Subsection (a); 

I 
' : 

I 

I 
' i 
i 
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(B) in an ancillary proceeding in rem, including 

by attachment, garnishment, or sequestration, in the manner of 

and subject to the conditions under which the proceeding may be 

conducted ancillary to a civil action in a district court. 

See TEX. CiV. PRAC. & REM. CODE§ 171.086(a)(2)-(3)(1)&(b)(3)(B) (emphasis added). 

To this end, Senter cites to, Manna v. Romero, 48 S.W.3d 247 (Tex. App.-San 

Antonio 2001, pet, dim'd w.o.j.), which is precisely on point. In Manna, the court of 

appeals affirmed the trial court's order granting a temporary injunction, but it reversed 

the trial court's order denying a motion to compel arbitration. See id. at 251. Thus, the 

trial court can, without error, grant temporary relief to protect disputed funds, while 

simultaneously granting a motion to compel arbitration. ld.; see also Structured Capital 

Resources Corp. v. Arctic Cold Storage, LLC, 237 S.W.3d 890, 894-95 (Tex. App.-

Tyler 2007, orig. proceeding) ("it is entirely permissible for a trial court to order disputed 

funds paid into the registry of the court until its ownership is determined" and "a 

temporary injunction, or court order, to maintain the status quo, that is keep the money 

from disappearing, was desirable whether it was going to trial or arbitration"). 

Clients' Motion wrongfully assumes the trial court can only do one or the other-

that argument is rejected by the appellate courts and expressly rebuked by statute. 

Compare Senter, 358 S.W.3d at 845, Structured Capital Resources Corp., 237 S.W.3d 

at 894-95, and, TEX. CiV. PRAC. & REM. CODE § 171.086(a)(2}-(3)(1) &(b)(3)(B), with, 

Manna, 48 S.W.3d at 251. 
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B. 
Lawyers' Ownership and Property Dispute with JPM 

Is Not Subject to Any Arbitration Agreement Whatsoever 

Where, as here, there is a non-signatory to an arbitration agreement, namely 

JPM in the case at bar, who holds funds that are claimed by competing parties who 

have in fact agreed to arbitrate-it is appropriate for the trial court to maintain 

jurisdiction over the dispute at hand. On point is, Transamerica Occidental Life Ins. Co. 

v. Rapid Settlements, Ltd., 284 S.W.3d 385 (Tex. App.-Houston [1st Dist] 2008, no 

pet.), which in instructive. There, Echols had a structured settlement, which was funded 

by Transamerica, who was the annuity obligor. Echols sold his settlement to Rapid for 

a discounted lump sum. The agreement between Echols and Rapid contained an 

arbitration clause. Before payment of the lump sum matured, Echols revoked his 

consent to the agreement. /d. at 388. 

Rapid filed a demand for arbitration and it ultimately prevailed in the proceeding 

against Echols. Subsequently, Rapid filed suit to enforce the arbitration award against 

Transamerica, albeit the latter was a non-party to the arbitration. Pursuant to the 

arbitration award, the trial court ordered Transamerica to deliver payment to Rapid. /d. 

Upon receiving notice of the judgment, Transamerica appealed. Reversing the trial 

court's judgment and holding that Transamerica was not bound by the arbitration award 

because it was a non-signatory to the agreement, Transamerica held: 

Transamerica's role in the structured settlement transaction-one 
informed by state law-does not render it a party to the transfer 
agreement's arbitration clause or otherwise bind it as a non-signatory. 
Accordingly, we hold that the arbitration clause in the transfer 
agreement between Echols and Rapid Settlements does not bind 
Transamerica, and that neither the arbitration award nor the trial 
court's judgment confirming that award is enforceable against it. 
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/d. at 393-94 (emphasis added). Because Transamerica held the funds and because it 

was not bound by any arbitration agreement, the appropriate forum to adjudicate the 

dispute over ownership of the funds remained in the trial court 

Transamerica can be analogized to the present case; here, JPM, just like the 

annuity obligor in Transamerica, is the sole possessor of the disputed funds. But, as 

was the very situation in Transamerica, JPM is clearly a non-signatory to the 

Contingency Agreement between Lawyers and Clients. 1 See Exhibits "A" & "B." In the 

case at bar, the sole issue before this Court-at this very preliminary stage of the 

proceeding-is the proper and just allocation of the proceeds held by JPM, who is 

undoubtedly a non-signatory to any arbitration agreement, jurisdiction, therefore, 

remains exclusively in this Court to resolve this narrow issue. 

It should be duly noted that JPM remains the Independent Administrator of Max 

Hopper's Estate, and, as things currently stand, it alone has exclusive possession of the 

disputed funds; therefore, this Court has jurisdiction to grant Lawyers declaratory relief 

under Section 37.005, given that what is contested is property "incident" to an Estate, 

upon which this Court maintains continuing and exclusive jurisdiction. See TEX. C1v. 

PRAC. & REM. CODE§ 37.005 et seq. (Vernon 2014). Because the narrow issue before 

this Court is not arbitrable in any event, this Court cannot compel binding arbitration-at 

least with respect to the limited ownership dispute regarding the settlement proceeds. 

1 Texas law imposes a heavy burden upon the Clients to establish that JPM, as a non-signatory, can be 
compelled to binding arbitration. See In re Big 8 Food Stores, 166 S.W3d 869, 876 (Tex. App.-EI Paso 
2005, orig. proceeding); Mohamed v. Auto Nation USA Corp, 89 SW.3d 830, 836 (Tex. App.-Houston 
[1" Dist.] 2002, no pet.) ("the initial burden of the party seeking to compel arbitration-to establish the 
arbitration agreement's existence- includes the entity seeking to enforce the arbitration agreement was a 
party to it or had the right to enforce the agreement notwithstanding"). Clients have no evidence-literally 
none-that JPM has agreed to litigate any portion of this dispute in a parallel arbitration proceeding. 
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c. 
The Clients are Fully Estopped 

Because the Lawyers fully performed and, because the Clients terminated 

Lawyers only after a settlement was reached, Clients are fully estopped; accordingly, 

there is nothing to arbitrate-at least in so far as Lawyers' vested and secured property 

and ownership rights are concerned. See Tillery & Tillery v. Zurich Ins. Co., 54 S.W.3d 

356, 360-61 (Tex. App.-Dallas 2001, pet. denied); Enochs v. Brown, 872 S.W.2d 312, 

317 (Tex. App.-Austin 1994, no writ), disapproved of on unrelated grounds, by Roberts 

v. Williamson, 111 S.W.3d 113 (Tex. 2003). 

Indeed, Enochs held: 

The trial court made findings of fact that Whitehurst [Lawyer] provided 
valuable legal services to Justin [Client] by successfully handling his 
personal injury claim, and that Justin accepted, used, and enjoyed 
these services and the product of these services. These findings 
support the theory of quasi-estoppel. The principle of quasi-estoppel 
precludes a party from asserting, to another's disadvantage, a right 
inconsistent with a position he has previously taken ... it is 
unconscionable for Enochs, on Justin's behalf, to challenge the validity 
of the contingent fee contract when Justin has accepted the benefits of 
Whitehurst's services. We overrule Enochs' fifth point of error. 

872 S.W.2d at 317 [citations omitted]. 

Even assuming arguendo the Clients were not fully estopped from asserting a 

claim, and they undoubtedly are, they are certainly estopped from taking irreconcilable 

positions. On the one hand, Clients are contending that the Contingency Agreement is 

void and unenforceable. Only by arguing that the Contingency Agreement is void and 

unenforceable can Clients contend that Lawyers should not be compensated for their 

legal services. Yet, on the other hand, Clients are arguing the arbitration clause, which 

is embodied within the very Contingency Agreement they claim is void, must 

I 
I 

I 
j 

I 
i 

Page 89

MR:089

https://a.next.westlaw.com/Link/Document/FullText?cite=54+S.W.+3d+356&fi=co_pp_sp_4644_360&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=54+S.W.+3d+356&fi=co_pp_sp_4644_360&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=872+S.W.+2d+312&fi=co_pp_sp_713_317&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=872+S.W.+2d+312&fi=co_pp_sp_713_317&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=111+S.W.+3d+113
https://a.next.westlaw.com/Link/Document/FullText?cite=872+S.W.+2d+317&fi=co_pp_sp_713_317&referencepositiontype=s


nevertheless be enforced. The Clients cannot haphazardly pick and choose which 

provisions of the Contingency Agreement they like, while wholeheartedly ignoring and 

disregarding those provisions which they dislike. Principles of estoppel prohibit Clients 

from being on three sides of a two-sided issue. 

D. 
This Court has Discretion to Escrow the Funds 
Without Reaching the Merits of the Injunction 

(and that Ruling is Non-Appealable) 

This Court has discretion to escrow the disputed funds without granting a 

temporary injunction and without even reaching the merits. See, e.g., Prodeco 

Exploration, Inc. v. Ware, 684 S.W.2d 199, 201 (Tex. App.-Houston [1 51 Dist.]1984, no 

writ); Diana Rivera & Assoc, P.C. v. Calvillo, 986 S.W.2d 795, 797-98 (Tex. App.-

Corpus Christi 1999, pet. denied); accord Castilleja v. Camero, 414 S.W.2d 431, 433 

(Tex. 1961). If the Court simply escrows the disputed funds, and retains jurisdiction 

over the funds, it has discretion to do that and such an order is neither a temporary 

injunction nor the type of ruling that is subject to appeal. See Diana Rivera & Assoc., 

P.C., 986 S.W.2d at 798. 

V. 
Conclusion 

In conclusion, this Court should grant temporary relief and protect Lawyers' 

vested and secured property and ownership rights in the disputed funds. This Court 

should hold any ruling on compelling arbitration temporarily in abeyance until the record 

is more fully developed as to what claims, if any, are subject to the Contingency 

Agreement's arbitration clause. 
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WHEREFORE, PREMISES CONSIDERED, the Intervenors, John L. Malesovas 

d/b/a Malesovas Law Firm and Fee Smith Sharp & Vitullo, LLP, respectfully pray that this 

Honorable Court convert this Court's TRO into a temporary order protecting the settlement 

funds in dispute; that the Court hold any ruling on the motion to compel arbitration 

temporarily in abeyance; and further grant the Intervenors (Lawyers) all such further relief 

whether In Jaw or in equity upon which they may show themselves justly entitled. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

\S~'AQ-
BRIAN P. LAUTEN 
State Bar No. 24031603 
blauten@brlanlauten.com 
3811 Turtle Creek Blvd. 
Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 

ATTORNEYS FOR INTERVENORS 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing 
document has been served on all counsel of record on April 20, 2018, in accordance 
with the Texas Rules of Civil Procedure to: 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfds'aw.com 
i!mf@lfdsiaw.com 
kerrys@ffdslaw.com 
Attorneys for Intervenor Jo Hopper 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Fees/mile 
jeichman@bunton.com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A., 
as Independent Administrator of the Estate 
of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its 
Corporate Capacity 

Evan A Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.younq@bakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

Jeffrey S. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levingerpc.com 
ccecere@cecereoc.corn 
Attorneys for Defendants, Stephen B. 
Hopper and Laura S. Wassmer 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A. 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
jep@jeplawyer.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

BRIAN P. LAUTEN 
ATIORNEY FOR INTERVENORS 
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CONTINGENCY FEE CONTRACT OF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client" 
or "Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law 
Firm, (herein "Attorneys") to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION; Attorneys agree to investigate and evaluate and 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and 
breach of fiduciary duty against JP MORGAN CHASE and persons and companies relating 
to JP MORGAN CHASE BANKs wrongful acts in acting as the independent administrator 
ofthe Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not 
include the filing of any claim against any state or federal entity or employee or filing or 
pursuing an appeal from disposition in the Trial Court. Client understands and agrees 
that the scope of representation herein does not include defending any claims or 
lawsuits filed against Client. Client is retaining separate counsel on a flat fee agreement 
or other fee arrangement to defend them against any claims filed by any parties. 

Client understands and agrees that the scope of representation herein does not 
include representing Clients in the probate lawsuit or lawsuit involving Chase bank, and 
defending Client against Chase bank or any other party. 

Client understands and agrees that Attorneys will not file suit against entities that 
are in a foreign jurisdiction or are international companies whom in attorney's opinion 
cannot be sued in a United States court. Client understands and agrees that Attorneys 
are not obligated to pursue entities that are defunct andjor bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw 
from representation of Client at any time, so long as said withdrawal would not unduly 
prejudice Client's right to bring suit or to seek or retain another attorney to represent 
Client. In such event, Client agrees to timely sign an appropriate Motion for Substitution 
of Counsel. If after disposition in the trial court, Client desires to appeal, a new and 
separate agreement shall be entered into by the parties as to services and fees for any 
appeal, or Client shall retain separate counsel to handle any appeal and Attorneys shall 
retain their interest in the case under this agreement applicable to any recovery 
obtained by settlement or otherwise. 

2. AUTHORITY OF ATTORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
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Claims, including hiring investigators, expert witnesses, and/or other attorneys and 
filing any legal action necessary. Client authorizes and empowers Attorneys to do any 
and all things necessary and proper in the enforcement, compromise, settlement, 
adjustment and collection of Client's Claim, and Client further authorizes and empowers 
them to sign any and all pleadings and all releases, checks, drafts, authorizations and 
other papers necessary and proper in connection with the prosecution or enforcement 
of Client's Claims and collection or settlement of the damages awarded or to be paid 
therefore, and to receive such funds or other property in Client's name and for Client on 
account of any judgment recovered or any settlement agreed upon in connection with 
Client's Claim. Full power and authority is given by Client to Attorneys to adjust, settle 
or compromise Client's Claim, but no final settlement shall be made and consummated 
by Attorneys without first submitting the offer, compromise, or adjustment to Client for 
approval, and Client agrees not to compromise or settle Client's Claim without the 
Attorneys' authority, agreement and consent. Should Client make a settlement in 
violation of this Agreement, Client agrees to pay Attorneys the full fee agreed upon 
under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent ( 40o/o) of the gross recovery. The attorney fee will be split amongst the 
attorneys as follows: FSSV 50% Malesovas Law Firm 50% If the matter is resolved 
after trial begins, Attorneys shall receive attorneys' fees in the amount of forty-five 
( 45o/o) of the gross recovery. All attorneys' fees shall be a percentage of the gross 
recovery. Gross recovery means the gross amount of money or other value or property 
recovered for Client, before the deduction of expenses. Trial is considered to have 
commenced at 5:00 p.m. on the Friday closest to ten (10) days before jury selection 
begins or evidence is first presented to the trier of fact, whichever is the earlier of these 
two events. If Attorneys do not recover any money or other value or property for Client, 
Client will not owe any attorneys' fees. Client agrees that Attorneys may, in their 
discretion, employ associate counsel to assist in prosecuting Client's cause of action, and 
Client does not object to the participation of any lawyers Attorneys may choose to 
involve in this representation of Client. With the exceptions set forth below, payment of 
attorneys' fees to associate counsel is the responsibility of Attorneys. In the event that 
the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside 
counsel to assist on matters other than prosecuting Client's claims for damages. 
Examples of such instances include the following: a defendant may seek bankruptcy 
protection; or a defendant may attempt to fraudulently transfer some of its assets to 

Page 2 

Page 94

MR:094



avoid paying the Client's claim; a defendant may transfer assets out of the country 
thereby necessitating the retention of foreign counsel, or a complex, multi-party 
settlement may require an ethics opinion from outside counsel; or special action in 
probate court may be necessary apart from the usual probate proceedings involved in an 
estate; or a separate lawsuit may need to be filed against a defendant's insurance 
company. Client agrees that Attorneys may retain such special outside counsel to 
represent Client when Attorneys deem such assistance to be reasonably necessary, and 
that the fees of such counsel will be deducted from Client's share of the recovery. 

4. COSTS AND OTHER EXPENSES; Clients WILL NOT BE responsible to pay for 
costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related 
charges incurred or paid as an expense on behalf of Client and paid to third-party 
vendors or incurred internally by Attorneys and charged to Client in connection with 
Attorneys' representation of Client. 

5. DISBURSEMENT OF PROCEEDS TO CLIENT: Client understands that Attorneys 
make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent (40%) of the proceeds as their attorneys' 
fees if the matter is settled or resolved before trial begins or forty-five ( 45%) percent of 
the proceeds as their attorneys' fees if the matter is settled or resolved after trial begins, 
(2) deduct from Client's share of the proceeds any costs and expenses, including the fees 
of any special outside counsel that Attorneys may incur on Client's behalf, and (3) 
disburse the remainder of Client's share of the proceeds to Client. At the time of 
disbursement of any proceeds, Client will be provided with a disbursement sheet 
reflecting the attorneys' fees, the expenses deducted out of Client's share, and the 
remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or 
others who have paid benefits or provided services on Client's behalf may claim a right 
to recover a portion of the proceeds of any action brought on behalf of the Client and 
may place Attorneys on notice of their claim. Except as may be required by law, 
Attorneys will not agree to protect any claim of a subrogation carrier or other creditor 
without Client's consent. 

6. POWER OF ATTORNEY; Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of 
this cause of action, including pleadings, contracts, checks or drafts, settlement 
agreements, compromises and releases, verifications, dismissals and orders, proofs of 
claim, ballots, verified statements including those pursuant to Bankruptcy Rule 2019, 
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and all other documents that Client could properly execute. Client's claims will not be 
settled without obtaining Client's consent. 

7. COOPERATION; ADDRESS CHANGE; RETURN OF DOCUMENTS; Client agrees 
to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to 
attend any necessary meetings, depositions, preparation sessions, hearings and trial. 
Client shall appear on reasonable notice at any and all depositions and Court 
appearances and shall comply with all reasonable requests of Attorneys in connection 
with preparation and presentation of Client's claims. The Client acknowledges and 
agrees that all communications with Attorneys are privileged. The Client acknowledges 
that Attorneys may represent other individuals on the same or similar matters and 
therefore may communicate matters of common interest to all of Attorneys' clients. 
Therefore, Client agrees and understands that other individuals who are clients of 
Attorneys may also invoke the attorney client privilege as to Attorneys' communications 
with Client. The Client acknowledges and agrees not to provide attorney work product 
or attorney client communications to any other person. 

Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing 
address (work or home) or telephone number (work, home and cell) during the term of 
this representation within seven (7) days of each such change of address or telephone 
number. When the case is completed, and subject to any Court orders, Attorneys will 
provide Client the opportunity to retrieve any documents and/or materials that Client 
provided to Attorneys or that Attorneys have obtained from other sources in connection 
with the case, However, if Client has not retrieved those documents and/or materials 
within ninety (90) days after Attorneys have mailed to Client written notice that the case 
is completed and that those documents and/or material are available to Client, Attorneys 
may dispose of those documents and/ or materials. 

8. NO TAX ADVICE; Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to 
represent Client before the IRS. Moreover, Client accepts responsibility for making any 
payment or filings necessitated by the resolution of Client's claim. 

Client understands that applicable State Jaw may impose sales, service or other 
tax on any amount that Client may recover or the fees due Attorneys hereunder. Client 
also understands that applicable Federal income tax law may require that Client pay 
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income tax on the fees due Attorneys hereunder, separate and apart from and in 
addition to any taxes owed by Attorneys. Client agrees that any such taxes (other than 
Federal andfor State income taxes that Attorneys may owe on monies actually received 
by them) shall be paid out of my share of any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon 
the death of Client. In the event of the death of Client, any duly appointed 
Representative of Client's heirs and/or estate will be bound by this Agreement to the 
extent allowed by applicable law, including without limitation, the provisions of this 
Agreement relating to the recovery of attorneys' fees and costs and other expenses. Any 
such Representative shall, upon request by Attorneys, execute a new Agreement in the 
capacity as Representative for the heirs and/or estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if 
Client rejects or does not accept such an offer, such may result in any award, verdict or 
judgment in Client's favor being reduced as provided by such law. Client understands 
that Client has the final authority to accept or reject any offer of settlement. Client 
understands that if Client rejects or does not accept such an offer, and Client's recovery 
is subsequently reduced, the fees owed to Attorneys will be calculated on the amount of 
any award, verdict or judgment before reduction, and the reduction shall be out of 
Client's share of any recovery. 

11. SECURITY INTEREST: Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent (40%) of the proceeds if the matter is 
settled or resolved before trial begins or forty-five percent (45%) of the proceeds if the 
matter is resolved after trial begins, of any property, money or other value recovered by 
settlement, compromise, verdict or judgment of the claims described in this contract. 
Client does hereby give and grant to Attorneys an express security interest, in addition 
to any statutory lien, upon Client's claims and any and all judgments recovered, and any 
and all funds or property realized or paid by compromise or settlement, as security for 
the compensation and costs and expenses advanced or due to be paid or reimbursed to 
Attorneys hereunder. This security interest is to continue in the event Attorneys are 
discharged without good cause. If the claims are not assignable at law, Client expressly 
assigns to Attorneys, to the extent of attorneys' fees and disbursements, any sum 
realized by way of a settlement or any judgment obtained thereon. 

12. BINDING EFFECT: This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
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Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys 
have a claim for expenses of litigation and unpaid attorneys' fees which will become due 
upon receipt by Client or any successor attorney of Client or any proceeds for any 
remaining portion of Client's claim. Client understands that the obligation for unpaid 
attorneys' fees will be calculated based on the percentage of work completed on the case 
or claims at the time Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's 
claim, but that Attorneys will use their skill and diligence, as well as their experience, to 
diligently pursue Client's action. 

15. MISCELLANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any 
respect, such invalidity, illegality, or unenforceabillty shall not affect any other provision 
thereof, and this agreement shall be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIONS: Client understands that an issue may exist as to 
whether the applicable statute of limitations bas expired. This issue is raised in many 
lawsuits even if the Client's claims are not beyond the Statute of Limitations. Client 
understands that Attorneys must perform an evaluation of Client's claim prior to filing 
Client's lawsuit, and that this evaluation will first require Client to provide Attorneys 
with all relevant documents and other information requested. It is possible that the 
statute of limitations has already expired or may expire during the interim between the 
date of Client's signature below and the filing of Client's lawsuit. Client agrees to accept 
this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees that 
Attorneys may refer this matter to another lawyer or associate additional lavvyers to 
assist in representing Client and prosecuting the Client's cause of action. Prior to the 
referral or association becoming effective, Client shall consent in writing to the terms of 
the arrangement after being advised of (1) the identity of the lawyer or law firm 
involved, (2) whether the fees will be divided based on the proportion of services 
rendered or by lawyers agreeing to assume joint responsibility for the representation, 
and (3) the share of the fee that each lawyer or law firm will receive or, if the division is 
based on the proportion of servic,es performed, the basis on which the division will be 
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made. The referral or association of additional attorneys will not increase the total fee 
owed by the Client. 

18. NOTICE TO CLIENTS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other 
States, Attorneys will seek permission of the appropriate Court to appear pro hac 
vice. If pro hac vice admission is granted, Attorneys will be subject to the 
disciplinary rules of that particular jurisdiction. Attorneys are also subject to the 
disciplinary jurisdiction of the State Bar of Texas. The State Bar of Texas 
investigates and prosecutes professional misconduct committed by Texas 
attorneys. For more information call (800) 932·1900. 

20. ARBITRATION: It is Attorney's goal to maintain at all times a constructive 
and positive relationship with Client on the matter described above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a. prompt and fair resolution is in the 
interests of all concerned. To this end, if any controversy or claim arises out of is 
related to this agreement, any services provided by Attorneys to Client in 
connection with Client's Claims, or any other matter that may arise between Client 
and Attorney (including malpractice claims and fee disputes), Attorneys and Client 
both waive any right to bring a court action or have a jury trial and agree that the 
dispute shall be submitted to binding arbitration to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commercial Arbitration Rules of the AAA with one arbitrator who must be an 
attorney licensed to practice law in the State of Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS STATED 
ABOVE AS OF THE DATE NOTED BELOW. 

Laura Wassmer 

Stephen Hopper 

Date: 11/19/2015 

Address: 3625 N cJassen Blvd ok"lahoma city, OK 7318 

Telephone Numbers: 405-639-9186 
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-------

ATTORNEYS: 

Ft>n, Smith. Sh"rn iltVitulln. LLP 

C(ylf 
Malesovas Law Firm 

Page & 

Page 100

MR:100



CQNTINGENCY FEE CONTRACT OF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client'' or 
"Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law Finn, 
(herein "Attorneys") to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate !llld 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and breach 
of fiduciary duty against JP MORGAN CHASE and persons and compll!lies relating to JP 
MORGAN CHASE BANKs wrongful acts in acting as the independent administrator of the 
Estate of Max Hopper .. 

Client understll!lds and agrees that the scope of representation herein does not include 
representing Clients in the probate lawsuit, elf lav>'!lait iaveh ing Chase bank, l!rld defending ~ 
~~~ lt!lainst Chase blll'lk ar Bll~' otr.er F'a1'13·· ~u/ 

Client understands ll!ld agrees that Attorneys will not file suit against entities that are 
in a foreign jurisdiction or are international companies whom in attorney's opinion Cll!lnot be 
sued in a United States cout1. Client understands and agrees that Attorneys are not obligated 
to pursue entities that are defunct ll!ld/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw from 
representation of Client at any time, so long as said withdrawal would not unduly prejudice 
Client's right to bring suit or to seek or retain another attomey to represent Client. In such 
event, Client agrees to timely sign an appropriate Motion for Substitution of Counsel. If after 
disposition in the trial court, Client desires to appeal, a new and separate agreement shall be 
entered into by the parties as to services and fees for llllY appeal, or Client shall retain sepru·ate 
counsel to handle any appeal and Attorneys shall retain their interest in the case under this 
agreement applicable to any recovery obtained by settlement or otherwise. 
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2. AUTHORITY OF ATTORNEYS; Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
Claims, including hiring investigators, expert witoesses, and/or other attorneys and filing any 
legal action necessary. Client authorizes and empowers Attorneys to do any and all things 
necessary and proper in the enforcement, compromise, settlement, adjustment and collection 
of Client's Claim, and Client further authorizes and empowers them to sign any and all 
pleadings and all releases, checks, drafts, authorizations and other papers necessary and 
proper in cmmection with the prosecution or enforcement of Client's Claims and collection or 
settlement of the damages awarded or to be paid therefore, and to receive such funds or other 
property in Client's name and for Client on account of any judgment recovered or any 
settlement agreed upon in connection with Client's Claim. Full power and authority is given 
by Client to Attorneys to adjust, settle or compromise Client's Claim, but no final settlement 
shall be made and consummated by Attorneys without first submitting the offer, compromise, 
or adjusonent to Client for approval, and Client agrees not to compromise or settle Client's 
Claim without the Attorneys' authority, agreement and consent. Should Client make a 
settlement in violation of this Agreement, Client agrees to pay Attorneys the full fee agreed 
upon under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by settlement 
prior to trial begins, Attorneys shall receive attorneys' fees in the emount of forty percent 
(40%) of the gross recovery. The attorney fee will be split amongst the attorneys as follows: 
FSSV 50% Malesovas Law Firm 50% If the matter is resolved after trial begins, Attorneys 
shall receive attorneys' fees in the amount of forty-five (45%) of the gross recovery. All 
attorneys' fees shall be a percentage of the gross recovery. Gross recovery means the gross 
amount of money or other value or property recovered for Client, before the deduction of 
expenses. Trial is considered to have commenced at 5:00 p.m. on the Friday ciosest to ten 
(! 0) days before jury selection begins or evidence is first presented to the trier of fact, 
whichever is the earlier of these two events. If Attorneys do not recover any money or other 
value or property for Client, Client will not owe any attorneys' fees. Client agrees that 
Attorneys may, in their discretion, employ associate counsel to assist in prosecuting Client's 
cause of action, and Client does not object to the participation of any lawyers Attorneys may 
choose to involve in this representation of Client. With the exceptions set forth below, 
payment of attorneys' fees to associate counsel is the responsibility of Attorneys. In the event 
that the case is settled by way of a suuctured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside counsel 
to assist on matters other than prosecuting Client's claims for damages. Examples of such 
instances include the following; a defendant may seek bankruptcy protection; or a defendant 
may attempt to fraudulently transfer some of its assets to avoid paying the Client's claim; a 
defendant may transfer assets out of the country thereby necessitating the retention of foreign 
counsel, or a complex, multi-party settlement may require an ethics opinion from outside 
counsel; or special action in probate court may be necessary apart from the usual probate 
proceedings involved in an estate; or a separate lawsuit may need to be filed against a 
defendant's insurance company. Client agrees that Attorneys may retain such special outside 
counsel to represent Client when Attorneys deem such assistance to be reasonably necessary, 
and that the fees of such counsel will be deducted from Client's share of the recovery. 
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4. COSTS AND OTHER EXPENSES: Clients WILL NOT BE responsible to pay 
for costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related charges 
incurred or paid as an expense on behalf of Client and paid to third·party vendors or incurred 
internally by Attorneys and charged to Client in connection with Attorneys' representation of 
Client, 

5. l!ISB{)RSEME,'IT OF PROCEEDS TO CLIENT: Client understands that 
Attorneys make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent (40%) of the proceeds as their attorneys' fees if 
the matter is settled or resolved before trial begins or forty·five (45%) percent of the proceeds 
as their attorneys' fees if the matter is settled or resolved after trial begins, (2) deduct from 
Client's share of the proceeds any costs and expenses, including the fees of any special outside 
counsel that Attorneys may incur on Client's behalf, and (3) disburse the remainder of Client's 
share of the proceeds to Client. At the time of disbursement of any proceeds, Client will be 
provided with a disbursement sheet reflecting the attorneys' fees, the expenses deducted out of 
Client's share, and the remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or others 
who have paid benefits or provided services on Client's behalf may claim a right to recover a 
portion of the proceeds of any action brought on behalf of the Client and may place Attorneys 
on notice of their claim. Except as may be required by law, Attorneys will not agree to protect 
any claim of a subrogation can·ier or other creditor without Client's consent. 

6. POWER OF ATTORNEY: Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of this 
cause of action, including pleadings, contracts, checks or drafts, settlement agreements, 
compromises and releases, verifications, dismissals and orders, proofs of claim, ballots, 
verified statements including those pursuant to Bankruptcy Rule 2019, and all other 
documents that Client could properly execute. Client's claims will not be settled without 
obtaining Client's consent. 

7. COOPERATION: ADDRESS CHANGE: RETURN OF DOCUMENTS: Client 
agrees to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to attend 
any necessary meetings, depositions, preparation sessions, hearings and trial. Client shall 
appear on reasonable notice at any and all depositions and Court appearances and shall 
comply with all reasonable requests of Attorneys in connection with preparation and 
presentation of Client's claims. The Client acknowledges and agrees that all communications 
with Attomeys are privileged. The Client acknowledges that Attorneys may represent other 
individuals on the same or similar matters and therefore may communicate matters of 
common interest to all of Attorneys' clients. Therefore, Client agrees and understands that 
other individuals who are clients of Attorneys may also invoke the attorney client privilege as 
to Attorneys' communications with Client. The Client acknowledges and agrees not to 
provide attorney work product or attorney client communications to any other person. 
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Client shall promptly notifY Attorneys of any change of marital status or death of 
spouse. Client shall promptly notifY Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notifY Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notifY Attorneys in writing of each change in Client's mailing address 
(work or home) or telephone number (work, home and cell) during the term of this 
representation within seven (7} days of each such change of address or telephone number. 
When the case is completed, and subject to any Court orders, Attorneys will provide Client 
the opportunity to retrieve any documents and/or materials that Client provided to Attorneys 
or that Attorneys have obtained from other sources in cormection with the case. However, if 
Client has not retrieved those documents and/or materials within ninety (90) days after 
Attorneys have mailed to Client written notice that the case is completed and that those 
documents and/or material are available to Client, Attorneys may dispose of those documents 
and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advjce and are not being retained to offer such advice to Client or to represent 
Client before the IRS. Moreover, Client accepts responsibility for making any payment or 
filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other tax on 
any amount that Client may recover or the fees due Attorneys hereunder. Client also 
understands that applicable Federal income tax law may require that Client pay income tax on 
the fees duo Attorneys hereunder, separate and apart from and in addition to any taxes owed 
by Attorneys. Client agrees that any such taxes (other than Federal and/or State income taxes 
that Attorneys may owe on monies actually received by them) shall be paid out of my share of 
any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon the 
death of Client. In the event of the death of Client, any duly appointed Representative of 
Client's heirs and/or estate will be bound by this Agreement to the extent allowed by 

. applicable law, including without limitation, the provisions of this Agreement relating to the 
recovery of attomeys' fees and costs and other expenses. Any such Representative shall, upon 
request by Attorneys, execute a new Agreement in the capacity as Repres~ntative for me heirs 
and/or estate of the Client. 

10. QFFER QF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, a!low a Defendant to make an offer of settlement to Client and if Client 
rejects or does not accept such an offer, such may result in any award, verdict or judgment in 
Client's favor being reduced as provided by such law. Client understands that Client has the 
final authority to accept or reject any offer of settlement. Client understands that if Ciier.t 
rejects or does not accept such an offer, and Client's recovery is subsequently reduced, the 
fues owed to Attorneys will be calculated on the amount of any award, verdict or judgment 
before reduction, and the reduction shall be out of Client's share of any recovery. 
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11. SECURITY INTERI!;ST; Client hereby assigns, transfers and conveys over to 

Attorneys an amount equal to either forty percent (40%) of the proceeds if the matter is settled 
or resolved before trial begins or forty·five percent (45%) of the proceeds if the matter is 
resolved after trial begins, of any property, money or other value recovered by settlement, 
compromise, verdict or judgment of the claims described in this contract. Client does hereby 
give and grant to Attorneys an express security interest, in addition to any statutory lien, upon 
Client's claims and any and all judgments recovered, and any and all funds or property 
realized or paid by compromise or settlement, as security for the compensation and costs and 
expenses advanced or due to be paid or reimbursed to Attorneys hereunder. This security 
interest is to continue in the event Attorneys are discharged without good cause. If the claims 
are not assignable at law, Client expressly assigns to Attorneys, to the extent of attorneys' fees 
and disbursements, any sum realized by way of a settlement or any judgment obtained 
thereon. 

12. BJNDING EFFECT; This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective heirs, executors, administrators, legal representatives, 
successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys have a 
claim for expenses of litigation and unpaid attorneys' fees which will become due upon 
receipt by Client or any successor attorney of Client or any proceeds for any remaining 
portion of Client's claim. Client understands that the obligation for unpaid attorneys' fees will 
be calculated based on the percentage of work completed on the case or claims at the time 
Client terminates Attorneys. 

14. NO GIJARANTEE OF RECOVER¥; Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Clienfs claim, 
but that Attorneys will use dteir skill and diligence, as well as their experience, to diligently 
pursue Client's action. 

15. MISCELLANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect any other provision thereof, and 
this agreement shall be construed as if such invalid, illegal, or unenforceable provision had 
never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LLI\fiTATIONS: Client understands that an issue may exist as to 
whether the applicable statute of limitations bas expired. This issue is raised in many lawsuits 
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even if the Client's claims are not beyond the Statute of Limitations. Client understands that 
Attorneys must perfonn an evaluation of Client's claim pl'ior to filing Client's lawsuit, and that 
this evaluation will first require Client to provide Attorneys with all relevant documents and 
other infonnation requested. It is possible that the statute of limitations has already expired or 
may expire during the interim between the date of Client's signature below and the ftling of 
Client's lawsuit. Client agrees to accept this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees 
that Attorneys may refer this matter to another lawyer or associate additional lawyers to assist 
in representing Client and prosecuting the Client's cause of action. Prior to the referral or 
association becoming effective, Client shall consent in writing to the terms of the arrangement 
after being advised of (l) the identity of the lawyer or law firm involved, (2) whether the fees 
will be divided based on the proportion of services rendered or by lawyers agreeing to assume 
joint responsibility for the representation, and (3) the share of the fee that each lawyer or law 
firm will receive or, if the division is based on the proportion of services perfotmed, the basis 
on which the division will be made. The referral or association of additional attorneys will 
not increase the total fee owed by the Client. 

18. NOTICE TO CI.IENTS: Attorueys are only licensed to practice law In tbe State 
of Texas. To tile extent that Attorneys are required to appear in Court in other States, 
Attorneys will seel{ permission of the appropriate Court to appear pro hac vice. If pro 
hac vice admission is granted, Attorneys will be subject to the disciplinary rules of that 
particular jurisdiction. Attorneys are also subject to the disciplinary jurisdiction of the 
State Bar of Texas. The State Bar of Texas investigates and prosecutes professional 
misconduct committed by Texas attorneys. For more lnformntion call (800)932-1900. 

20. ARBITRATION: It is Attorney's gonl to maintain at all times a constructive and 
positive relationship with Client on the matter described above and on future matters In 
which Attorney may perform services for Client. However, should a dispute arise 
between Attorney and Client, a prompt and fair resolution is In the interests of all 
concerned. To this end, if any controve1·sy or claim arises out of is related to this 
agreement, any services provided by Attorneys to Client in connection with Client's 
Claims, or any other matter that may arise between Client and Attorney (Including 
malpractice claims and fee disputes), Attorneys and Client both waive any right to bring 
a court action or have n jury trial and agree that the dispute shall be submitted to 
binding arbitration to be conducted in Dallas, Texi!S before the American Arbitration 
Association ("AAA") in accordance with the Commercial Arbitration Rules of the AAA 
with one arbitrator who must be an attorney licensed to practice law in the State of 
Texas .. 

CLIENT HAS READ AND llNDERSTANDS THIS CONTRACT AND AGREES AS 
STATED ABOVE AS OF THE DATE NOTED BELOW. 

-
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Stephen Hopper 

Date:------------

Address:-----------

Telephone Numbers: 

ATTORNEYS: 

Fee, Smith, Sharp &Vitullo, LLP 

y~A 
------

Malesovas Law Firm 
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[) DRIGL~4L 
CAUSE NO PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

. _______ § 

JO N. HOPPER, 

Intervenor, 

v. 

JPMORGAN CHASE BANK, NA, 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

OF DALLAS COUNTY, TEXAS 

TEMPORARY RESTRAINING ORDER 

Came to be heard on the grH day of April 2018, the minimum amount of notice 

having been duly provided pursuant to Local Rule 2.02(a} of Dallas County, Fee Smith 

Sharp & Vitullo, LLP and John L. Malesovas d/b/a Malesovas Law Firm's (collectively, 

"Intervenors") Verified Petitlon(s) in Intervention, Application for Temporary Restraining 

Order, Temporary Injunction, and Application for Declaratory Relief against, inter alia, 

EXHIBIT 
B 

Pii :11 ~u:mBT 
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Stephen Hopper and Laura Wassmer, individually and as beneficiaries of the Estate of 

Max D. Hopper, deceased, (hereinafter jointly ''Clients") and JPMorgan Chase Bank, 

N.A. (hereinafter "JPM") (Clients and JPM hereinafter jointly, "Defendants" with respect 

to the claims now pending in this Intervention). 

The Court, after considering the Intervenors' Collective Verified Original Petition 

in Intervention, Application for Temporary Restraining Order, Temporary Injunction, and 

Application for Declaratory Relief, the evidence submitted by Intervenors in camera, the 

relevant exhibits, the arguments of counsel, concludes that-unless immediately 

restrained, Defendants will irreparably injure Intervenors. 

This Court has subject matter jurisdiction over the dispute brought before it under 

both, TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 2014), and, TEX. CIV. PRAC. & 

REM. CODE § 37.005 et seq. (Vernon 2014) (authorizing declaratory judgment actions in 

probate court when such relief is germane to an Estate): 

Intervenors respective Pleas and application for TRO are timely filed, given that 

this Court has yet to sign a judgment; and, therefore, retains plenary power over this 

prC!ceeding. See TEX. R. CiV. P. 60 et seq. 

This Court has, preliminarily, taken judicial notice, pursuant to Rule 201 of the 

Texas Rules of Evidence, of the following facts that, in reasonable probability, appear to 

be true at this preliminary stage of the proceeding: 

1.) In, around, or about November of 2015, Clients executed a valid and 

enforceable contingency agreement ("CA") with Intervenors; 

2.) On or about April 5, 2018, attorneys for Clients and JPM appeared 

before this Court and announced, without revealing any of the 

substantive terms, that a confidential settlement had been reached 

between them in the underlying dispute pending in this Court 

(hereinafter "Settlement"); 

3.) On or about the same day, April 5, 2018, but-literally what appears 

to have been within minutes after the Court was informed that a 

settlement had been reached by the parties in this underlying 

dispute-Clients terminated their CA with Intervenors by and through 

their attorney, James Pennington; 

2 
' : 
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4.) Intervenors have filed what, by all accounts, appears to be a valid 

and enforceable First Party Attorney's Fees Lien in the proceeds of 

the Settlement; 

5.) Intervenors fully performed; or, at the very least, substantially and 

materially performed all of their duties, responsibilities, and 

obligations under the CA at or before the time Clients terminated the 

CA-as those legal terms are meant in, Ti/lety & Tillety v. Zurich Ins. 

Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 2018, no pet.), 

Enochs v. Brown, 872 S.W.2d 312, 317 (Tex. App.-Austin 1994, no 

writ), disapproved of on unrelated grounds, by Roberts v. Williamson, 

111 S.W.3d 113 (Tex. 2003), and Mandell & Wright, 441 S.W.2d 841, 

847 (Tex. 1969); and 

6.) Given the timing of the termination of Intervenors, Clients are 

estopped, quasi-estopped, and/or have waived any and all defenses, 

if any, that could or would be lodged to the CA or the quality of the 

legal services performed by Intervenors. 

Based upon these preliminary findings, this Court is of the opinion that 

Intervenors have established a probability of success on the merits on their application 

for, inter alia, declaratory relief See TEX. CIV. PRAC. & REM. CoDE § 37 004 et seq. 

(Vernon 2014). This Court is of the opinion that, unless restrained, one or more 

Defendants are likely to cause permanent damage to Intervenors, should they be 

allowed to transfer, hypothecate, assign, or take title to .Intervenors' interest in the 

settlement proceeds before the pleas in Intervention are adjudicated on the merits. 

Such harm would be irreparable because this Court is of the opinion that there is no 

showing; or, in the alternative, an inadequate showing that Defendants could timely and 

immediately pay the disputed funds to Intervenors, should Intervenors ultimately prevail 

in this proceeding, and because Intervenors have a security interest in and lien upon a 

portion of the settlement proceeds which would be eviscerated by allowing Clients to 

dispose of 100% of the settlement proceeds as they saw fit. Moreover, given the 
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Court's preliminary findings set forth above in (i)-(vi), Intervenors have established a 

property right and secured interest in the proceeds at issue. 

The Court is, THEREFORE, of the opinion that Intervenors are entitled to the 

issuance of a Temporary Restraining Order and that such an Order is necessary to 

protect Intervenors' rights. This ORDER is necessary because of the immediate need 

to enforce the security interest and lien which Intervenors have in a portion of the 

settlement proceeds and to stop the wrongful flow of funds in the near future from being 

disseminated to either Clients or their attorneys, or some other third party subject to 

Clients' direction and control, upon which Intervenors would have no adequate remedy 

at law. Without intervention by this Court, Intervenors' property right, that is Intervenors' 

security interest in and lien upon the settlement proceeds, would be destroyed and 

there would be no way to restore that property right in the Settlement proceeds 

themselves. 

This Court is further of the opinion that Intervenors are entitled to an EXPEDITED 

DISCOVERY ORDER. Therefore, Stephen Hopper and Laura Wassmer shall be made 

available for deposition on and certainly no later than Tuesday, April 17, 2018. If the 

parties cannot agree on a suitable location for these depositions, they shall be taken in 

this Court's jury room. The depositions are limited solely to the matters in dispute in the 

pled Intervention filings and shall last no longer than two hours per deponent (per side). 

In addition, Intervenors may serve a duces tecum with the deposition notices, which 

shall be limited to no more than seven (7) discovery requests. The deposition notice 

shall provide two business days notice to the deponent. 

It is further ORDERED that Intervenors may move this Court for a dispositive 

summary judgment on 14 days notice of any hearing; and any response shall be due to 
' 

be filed within 5 days of the hearing; and any reply shall be due to be filed within 2 days 

of the hearing. 

It is therefore ORDERED, ADJUDGED, and DECREED that Defendants, 

Stephen Hopper, Laura Wassmer, and JPMorgan Chase, NA, and any of his, her, 

their, or its agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

4 
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1) Deposit all of the settlement proceeds due to Stephen B. Hopper and Laura s. 
Wassmer, individually and as beneficiaries of the Estate of Max Hopper, 
Deceased, into a safekeeping account with JPMorgan Chase Bank, NA, to be 
held in trust until further Order of this Court. Funds in the safekeeping account 
shall be withdrawn only upon Order of this Court; 

2) The parties are ORDERED to preserve and prevent the destruction of all 
documents, including electronic data, emails, and notes, that relate in any way to 
the matters and claims set forth in the Intervenors' respective Pleas on file--and, 
moreover, all electronic storage devices must be imaged and preserved. ;(\ 

IT IS FURTHER ORDERED that this order is effes:tive im ediately upon ~ 1 
, . \<:!~12. 1'1 ~--~a.bfS.~ !). I 

Intervenors' dep9JSJt with the appropriate clerk of this Court ~ n 1n the amoum of ~ 

$ /b) (}l7t .P:j.~.00 (U.S. dollars). 

IT IS FURTHER ORDERED that Intervenors' application for a temporary 

ction is set for an evidentiary hearing and will be heard before this Court on 

' . at Y o'clock A_.m., and that Stephen Hopper, 

Wassmer, and JPMorgan Chase, NA appear and show cause, if any, why this 

Temporary Restraining Order should not be continued and converted into a Temporary 

Injunction until final hearing and trial hert{(. 

Signed and issued this the __lP_!_.day of April2018, at f; lf7) o'clock f.m. 
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. P!Th'NlNGTON 
L!CE>;SED !N TEXAS AND COLOil.ADO 

A PROFESSIO~AL CORPORATIO~ 
900 JACKSO~ STREET, SUITE 440 

DALLAS, TEXAS 75202-4473 

AprilS, 2018 

VIA EMAIL: blauten@brianlauten.com 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 75219 

PHONE (214) 741-3022 
FA-'< (214) 741-3055 

R-MA1L Icp@Jepla.wyer.con.l 

Re: Case No. PR-11-3238-1; In re: Estate of Max Hopper, Deceased, JoN. Hopper v. JP 
Morgan Chase Bank, N.A., et aL, in the Probate Court of Dallas County, Texas. 

Brian: 

As you know, I represent Dr. Stephen Hopper and Laura Wassmer in connection with a 
dispute that has developed involving your clients, Anthony Vitullo and Fee, Smith, Sharp & 
Vitullo, LLP. Please be advised that my clients have decided to terminate their relationship with 
Mr. Vitullo, Fee, Smith, Sharp & Vitullo, LLP and John Malesovas, Their decision to tenninate 
this relationship is based on a number of factors, which are too numerous to set forth herein. 
However, I provided you with a brief summary of those reasons yesterday during our call and 
suggested we meet in person to discuss this in more detail. Ultimately, as a result of several 
issues that were discovered by Jeff Levinger, the appellate laVvyer retained to handle the appeal 
of the jury's verdict, my clients decided to settle the case with JP Morgan Chase. Most, if not all 
of these issues, were caused by your clients' omissions before and during trial, such as failing to 
present expert testimony and several jury charge issues which would have made an appeal very 
difficult for my clients. Additionally, 1 discovered a n\llTiber of facts, some of which 1 outlined 
during our call, which indicate that the contingency fee agreement is probably not enforceable 
and which show that - even if it is enforceable - your clients breached the agreement. As a 
result, I am notifying you that my clients are - effective inunediately -- terminating their 
relationship with Mr. Vitullo, Fee, Smith, Sharp & Vitullo, LLP and Mr. :\1alesovas and his frnn. 
It is unclear to me whether you are representing Mr. Malesovas or his firm. Please advise, so that 
I can notify Mr. Malesovas if needed. 

At this time, I am requesting your clients to provide me with their entire file regarding 
their representation of my clients. Although your clients have previously provided me with 
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Brian Lauten 
Aprll 5, 2018 
Page2 

portions of the file, the files which were provided are not complete and were not provided in the 
manner in which they were originally maintained by the firm. I am not suggesting anything 
improper about the manner in which the files were previously produced. However, I am pointing 
this out to emphasize the importance of making sure that I receive the complete file in the same 
manner that it was maintained by your clients. You may provide the electronic files on a portable 
hard drive and have this device, along with the physical files, delivered to my office. 

Finally, as l indicated during our call, my clients are willing to discuss a resolution of the 
attorney's fees related to your clients' representation, so give this some more thought and let me 
!mow if you have a proposal. In the meantime, I will instruct Mr. Levinger to retain a percentage 
of the settlement in his trust account until this matter is resolved. Thank you for your anticipated 
cooperation. If you have any questions, please feel free to give me a call. 
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CAUSE NO, PR-11-03238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

JON, HOPPER 

Plaintiff; 

v. 

JP MORGAJ\ CHASE, N.A., 
STEPHEJ\ B. HOPPER and LAURA S. 
WASSMER 

Defendants, 

JOHN L. MALESOVAS, d/b/a 
MALESOVAS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S, 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

SCPPLEME:"IIT TO MOTION TO C0:\1PEL ARBITRATION 

Defendants Stephen B. Hopper and Laura S. Wassmer ("the Clients") file this 

Supplement to their Motion to Compel Arbitration, filed April 11, 2018 (the "Motion"), The 

Motion requests that this Court order the parties to arbitrate Intervenors' claims pursuant to the 

mandatory arbitration provision in two separate "Contingency Fee Contract[s] of 

Representation" between Intervenors and the Clients (the "Fee Agreements"). The Motion is set 

SUPPLEMENT TO MOTION TO COMPEL ARBITRl1.TION PAGEl 

FILeD 
4/20120' 8 4:08 PM 
JOHN F. WARREN 

COUNTY CLERK 
DAlLAS COUNTY 

I 
i 

I , 

Page 115

MR:115



for hearing on April 24, 2018, at 9:00am. The Clients submit the following additional points in 

support of the Motion: 

A. The Court should rule on the Motion to Compel Arbitration immediately. 

As a preliminary matter, the Clients reiterate their request for an immediate ruling on the 

Motion. The Court has no discretion to defer a ruling on the Motion in favor of further litigation 

on the merits. (Motion at 4.) In particular, the Court may not issue injunctive relief without first 

ruling on the Motion. See In re MetroPCS Comms., Inc., 391 S.W.3d 329, 340 (Tex. App.-

Dallas 2013, orig. proceeding). In lvfetroPCS, the Dallas Court of Appeals held that a trial court 

abused its discretion in granting injunctive relief without first ruling on a motion to dismiss 

under a forum-selection clause, Id. The Texas Supreme Court has held that forum-selection law 

is analogous to arbitration law because arbitration clauses are simply a "specialized kind of 

forum-selection clause." Pinto Tech. Ventures, L.P. v. Sheldon, 526 S.W.3d 428, 437 (Tex. 

201 7) (internal quotations omitted). Thus, the Court must rule on the :\'lotion prior to issuing 

further injunctive relief or permitting any fmther proceedings in the intervention litigation, 

including discovery. 1 

B. Arbitration of Intervenors' claims is required under both the TAA and the I<'AA. 

In addition to the arguments and authorities cited in the Motion, the Court should compel 

arbitration under the Federal Arbitration Act ("FAA"). See 9 U.S.C. §§ 3-4. The FAA applies to 

this dispute because the .Fee Agreements concern interstate commerce-the provision of legal 

services by Texas lawyers, in Texas litigation, to clients that reside in Oklahoma and Kansas 

respectively. See In re Rubiola, 334 S.WJd 220,223 (Tex. 2011) ("The Federal Arbitration Act 

(FAA) generally governs arbitration provisions in contracts involving interstate commerce."); 

1 The Clients appeared for deposition on April 16, 2018, pursuant lo this Court's expedited discovery order in the 
TRO, but did so while maintaining their objections that discovery is inappropriate while the Motion is pending, 
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see also In re Touchstone Home Health LLC, 572 B.R. 255, 268 (Bankr. D. Colo. 2017) (holding 

that "many attorney-client engagement agreements" affect interstate commerce, including those 

where client engages a law finn in a different state or the law firm performs services in a 

different state, and citing cases to that effect). The FAA and the corresponding provisions of the 

Texas Arbitration Act ("T AA")-which were cited in the Motion--are not mutually exclusive. 

In reD. Wilson Const, Co., 196 S.W.3d 774,779-80 (Tex. 2006). Both laws apply unless there 

is a conflict. See id 

To compel arbitration under the FAA, like the TAA, the movant need only show: (l) a 

valid arbitration clause; and (2) that the claims in dispute fall within the agreement's scope. 

Rubiola, 334 S.W.3d at 223, Where these two elements are satisfied, the coun must issue an 

order compelling arbitration and must dismiss or stay the underlying proceedings. See id; see 

also In re Merrill Lynch Trust Co. FSB, 235 S.W.3d 185, 195 (Tex. 2007). Both elements are 

satisfied here for the reasons discussed in the Motion. (Motion at 2-4.) 

First, the Fee Agreements contain a valid and enforceable arbitration provision. (Ex. A" 1 

§ 20; Ex. B-1 § 20i Intervenors themselves have sworn that the Fee Agreements are "valid and 

enforceable." (First Amended Joint Petition in Intervention at 3.) Although the Clients dispute 

the enforceability of the contingency fee agreement, the validity of the contract itself must be 

decided by the arbitrator, not the Court. See, e.g., Buckeye Check Cashing, Inc. v. Cardegna, 

546 C.S. 440, 445-46 (2006). (See also Motion at 3-4.) The law is well-settled that arbitration 

provisions are severable from the remainder of the contract; so unless there is some question 

about the enforceability of the arbitration provision itself-and there is not-any other questions 

2 True and correct copies of the Fee Agreements arc attached hereto. See Exhlbii A (Declaration of Stephen B. 
Hopper); Exhibit B (Declaration of Laura S. Wassmer), These agreements were attached to Intervenors' pleadings, 
sworn by Mr. Vitullo to be "valid and enforceable contingency fee agreement[s]," and admitted into evidence at the 
hearing on the Temporary Restraining Order. (See Motion at 2; First Amended Joint Petition in lnterventjon at 3.) 
Thus, there can be no dispute about the authenticity or the execution oftbe Fee Agreements. 
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of contract validity must be considered by the arbitrator in the first instance. !d.; see also In re 

Kaplan Higher Educ. Corp., 235 S.W.3d 206, 210 (Tex. 2007) (orig. proceeding). The Fee 

Agreements also contain an explicit severability provision (in Section 15), such that the 

arbitration clause is enforceable even though other parts of the contract faiL 

Second, there is no question that Intervenors' claims fall within the scope of the 

arbitration clause because their claims arise out of, and are related to, the Fee Agreements. (Ex. 

A-1 § 20; Ex. B-1 § 20; see also Motion at 2.) By its terms, the arbitration clause encompasses 

"any other matter that may arise between Client and Attorney (including malpractice claims and 

fee disputes)." (Ex. A-I § 20; Ex. B-1 § 20) (emphasis added). 

As a result, the Court should immediately issue an order compelling arbitration under 

both the FAA and the T AA, and should dismiss or stay the intervention proceedings. (See 

Motion at 2-4.) See also lvierrill Lynch, 235 S.WJd at 195 ("Both the Federal and Texas 

Arbitration Acts require courts to stay litigation of issues that are subject to arbitration. Without 

such a stay, arbitration would no longer be the 'rapid, inexpensive alternative to traditional 

litigation' it was intended to be, so long as one could find a trial judge willing to let the litigation 

proceed for a while.") (internal citations and quotations omitted); 9 U.S.C. § 3 (mandatory stay 

of litigation with respect to "any issue referable to arbitration"); TEX. C!v. J'RAC. & RE~1. CODE § 

171.02l(c) ("An order compelling arbitration must include a stay of any proceeding subject to 

Section I 71.025."); TEX. CIV. J'RAC. & REM. CODE § 171.025(a) ("The court shall stay a 

proceeding that involves an issue subject to arbitration if an order for arbitration or an 

application for that order is made under this subchapter."). 

SUPPLEMENT TO MOTION TO COMPEL ARBITRATION PAOE4 

Page 118

MR:118

https://a.next.westlaw.com/Link/Document/FullText?cite=235+S.W.+3d+206&fi=co_pp_sp_4644_210&referencepositiontype=s


CONCLUSION AND PRAYER 

The Clients respectfully request that the Court compel the Intervenors to pursue their 

claims in arbitration; stay or dismiss the Intervenors' claims; and grant the Clients all other relict~ 

at law or in equity, to which they may be entitled. 

Respectfully submitted, 

Is/ James E. Pennington 
James E. Pennington 
State Bar No. 15758510 
LAW OFFICES OF JAMES E. PE'!\'NINGTON, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@jeplav.')'er.com 

Anne M. Johnson 
State Bar No. 00794271 
Andrew W. Guthrie 
State Bar No. 24078606 
HAYNES AND BOONE, LLP 

2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5376 
Facsimile: (214) 200-0487 
anne.johnson@haynesboone.com 
andrew.guthrie@haynesboone.com 

Attorneys for Defendants 
Stephen B. Hopper and Lanra 8. Wassmer 
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CERTIFICATE OF SERV1CE 

I hereby certify that on this 20th day of April, 2018, the foregoing Supplement to Motion 
to Compel Arbitration was filed using the e-filing system which will send notification of such 
filing to the following parties via email: 

Brian P. Lauten 
BRIAN LAUTEN, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
b lauten@brianlau ten. com 

Attomey for Intervenor Fee Smith Sharp & Vitnllo, LLP 

John L. Malesovas 
MALE SO VAS LAW FIRM 

State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@maiesovas.com 

Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
LOEWJNSOHJ\ FLEGLE DEARY SI?v!ON LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfuslaw.com 
kerrys@lfdslaw.com 

Attorneys for Plaintiff Jo Hopper 

JeffreyS. Levinger 
J. Carl Cecere 
LEVIJ\GER PC 

1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 

Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 
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John C. Eichman 
Grayson L. Linyard 
HL?lTON & WILLIAMS, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 

Attorneys for Defendant, JPMorgan Chase Bank, .'i.A., as Independent 
Administrator of the Estate of Max D. Hopper, Deceased, and JPMorgan Chase 
Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
BAKER BOTTS L.L.P. 
200 I Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 

Evan A. Young 
BAKER BOTTS L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 7870 1 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 

Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Is/ James E. Pennington 
James E. Pennington 
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CAUSE 1\0. PR-11-03238-l 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MALESOV AS, dibia 
MALESOVAS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO. I 

DALLAS COUNTY, TEXAS 

DECLARATION OF STEPHEN B. HOPPER 

I, Stephen B. Hopper, hereby declare that the following facts are true and correct: 

1. My name is Stephen B. Hopper. I am over twenty-one years of age, have never 

been convicted of a felony or other crime involving moral turpitude, and suffer from no mental 

or physical disability that would render me incompetent to make this Declaration. 

2. I am a resident of Oklahoma City, Oklahoma, and a Defendant in the above-

referenced action. I am able to declare, and I herebv do declare, that all of the facts stated in this 

Declaration are true and correct and are within my personal knowledge. 
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3. On November 19, 2015, I executed a "Contingency Fee Contract of 

Representation" that had already been signed by attorneys from Fee, Smith, Sharp & Vitullo, 

LLP, and Malesovas Law Firm. A true and correct copy of the contract that I executed is 

attached hereto as Exhibit A-1. 

JURAT 

My name is Stephen B. Hopper, my date of birth is 2_1/21/1956 , and my address is 

3625 N. Classen Blvd., Oklahoma City, OK, 73118. I declare under penalty of perjury that every 

statement in the foregoing is true and correct. 

Executed in Oklahoma County, State of Oklahoma, on the19 day of April, 2018. 

l 
i 

! 

I 
I 
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CONTINGENCY FEE CONTRACT OF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client" 
or "Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law 
Firm, (herein "Attorneys") to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate and 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and 
breach of fiduciary duty against JP MORGAN CHASE and persons and companies relating 
to )P MORGAN CHASE BANKs wrongful acts in acting as the independent administrator 
of the Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not 
include the filing of any claim against any state or federal entity or employee or filing or 
pursuing an appeal from disposition in the Trial Court. Client understands and agrees 
that the scope of representation herein does not include defending any claims or 
lawsuits filed against Client. Client is retaining separate counsel on a flat fee agreement 
or other fee arrangement to defend them against any claims filed by any parties. 

Client understands and agrees that the scope of representation herein does not 
include representing Clients in the probate lawsuit or lawsuit involving Chase bank, and 
defending Client against Chase bank or any other party. 

Client understands and agrees that Attorneys will not file suit against entities that 
are in a foreign jurisdiction or are international companies whom in attorney's opinion 
cannot be sued in a United States court. Client understands and agrees that Attorneys 
are not obligated to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to \~1thdraw 
from representation of Client at any time, so long as said withdrawal would not unduly 
prejudice Client's right to bring suit or to seek or retain another attorney to represent 
Client. In such event, Client agrees to timely sign an appropriate Motion for Substitution 
of Counsel. If after disposition in the trial court, Client desires to appeal, a new and 
separate agreement shall be entered into by the parties as to services and fees for any 
appeal, or Client shall retain separate counsel to handle any appeal and Attorneys shall 
retain their interest in the case under this agreement applicable to any recovery 
obtained by settlement or otherwise. 

2. AUTHORITY OF ATTORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
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Claims, including hiring investigators, expert witnesses, and/or other attorneys and 
filing any legal action necessary. Client authorizes and empowers Attorneys to do any 
and all things necessary and proper in the enforcement, compromise, settlement, 
adjustment and collection of Client's Claim, and Client further authorizes and empowers 
them to sign any and all pleadings and all releases, checks, drafts, authorizations and 
other papers necessary and proper in connection with the prosecution or enforcement 
of Client's Claims and collection or settlement of the damages awarded or to be paid 
therefore, and to receive such funds or other property in Client's name and for Client on 
account of any judgment recovered or any settlement agreed upon in connection with 
Client's Claim, Full power and authority is given by Client to Attorneys to adjust, settle 
or compromise Client's Claim, but no final settlement shall be made and consummated 
by Attorneys without first submitting the offer, compromise, or adjustment to Client for 
approval, and Client agrees not to compromise or settle Client's Claim without the 
Attorneys' authority, agreement and consent. Should Client make a settlement in 
violation of this Agreement, Client agrees to pay Attorneys the full fee agreed upon 
under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent ( 40o/o) of the gross recovery. The attorney fee will be split amongst the 
attorneys as follows: FSSV 50% Malesovas Law Firm 50% If the matter is resolved 
after trial begins, Attorneys shall receive attorneys' fees in the amount of forty-five 
( 45o/o} of the gross recovery. All attorneys' fees shall be a percentage of the gross 
recovery. Gross recovery means the gross amount of money or other value or property 
recovered for Client, before the deduction of expenses. Trial is considered to have 
commenced at 5:00 p.m. on the Friday closest to ten (10) days before jury selection 
begins or evidence is first presented to the trier of fact. whichever is the earlier of these 
two events. If Attorneys do not recover any money or other value or property for Client, 
Client will not owe any attorneys' fees. Client agrees that Attorneys may, in their 
discretion, employ associate counsel to assist in prosecuting Client's cause of action, and 
Client does not object to the participation of any lawyers Attorneys may choose to 
involve in this representation of Client. With the exceptions set forth below, payment of 
attorneys' fees to associate counsel is the responsibility of Attorneys. In the event that 
the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside 
counsel to assist on matters other than prosecuting Client's claims for damages. 
Examples of such instances include the following: a defendant may seek bankruptcy 
protection; or a defendant may attempt to fraudulently transfer some of its assets to 
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avoid paying the Client's claim; a defendant may transfer assets out of the country 
thereby necessitating the retention of foreign counsel, or a complex, multi-party 
settlement may require an ethics opinion from outside counsel; or special action in 
probate court may be necessary apart from the usual probate proceedings involved in an 
estate; or a separate lawsuit may need to be filed against a defendant's insurance 
company. Client agrees that Attorneys may retain such special outside counsel to 
represent Client when Attorneys deem such assistance to be reasonably necessary, and 
that the fees of such counsel will be deducted from Client's share of the recovery. 

4. COSTS AND OTHER EXPENSES: Clients WILL NOT BE responsible to pay for 
costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related 
charges incurred or paid as an expense on behalf of Client and paid to third-party 
vendors or incurred internally by Attorneys and charged to Client in connection with 
Attorneys' representation of Client. 

5. DISBURSEMENT OF PROCEEDS TO CLIENT: Client understands that Attorneys 
make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent ( 40%) of the proceeds as their attorneys' 
fees if the matter is settled or resolved before trial begins or forty-five ( 45%) percent of 
the proceeds as their attorneys' fees if the matter is settled or resolved after trial begins, 
(2} deduct from Client's share of the proceeds any costs and expenses, including the fees 
of any special outside counsel that Attorneys may incur on Client's behalf, and (3) 
disburse the remainder of Client's share of the proceeds to Client. At the time of 
disbursement of any proceeds, Client will be provided with a disbursement sheet 
reflecting the attorneys' fees, the expenses deducted out of Client's share, and the 
remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or 
others who have paid benefits or provided services on Client's behalf may claim a right 
to recover a portion of the proceeds of any action brought on behalf of the Client and 
may place Attorneys on notice of their claim. Except as may be required by law, 
Attorneys will not agree to protect any claim of a subrogation carrier or other creditor 
without Client's consent. 

6. POWER OF ATTORNEY; Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of 
this cause of action, including pleadings, contracts, checks or drafts, settlement 
agreements, compromises and releases, verifications, dismissals and orders, proofs of 
claim, ballots, verified statements including those pursuant to Bankruptcy Rule 2019, 
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and all other documents that Client could properly execute. Client's claims will not be 
settled without obtaining Client's consent. 

7. COOPERATION; ADDRESS CHANGE; RETURN OF DOCUMENTS; Client agrees 
to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to 
attend any necessary meetings, depositions, preparation sessions, hearings and trial. 
Client shall appear on reasonable notice at any and all depositions and Court 
appearances and shall comply with all reasonable requests of Attorneys in connection 
with preparation and presentation of Client's claims. The Client acknowledges and 
agrees that all communications with Attorneys are privileged. The Client acknowledges 
that Attorneys may represent other individuals on the same or similar matters and 
therefore may communicate matters of common interest to all of Attorneys' clients. 
Therefore, Client agrees and understands that other individuals who are clients of 
Attorneys may also invoke the attorney client privilege as to Attorneys' communications 
with Client The Client acknowledges and agrees not to provide attorney work product 
or attorney client communications to any other person. 

Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing 
address (work or home) or telephone number (work, home and cell) during the term of 
this representation within seven (7) days of each such change of address or telephone 
number. When the case is completed, and subject to any Court orders, Attorneys will 
provide Client the opportunity to retrieve any documents and/or materials that Client 
provided to Attorneys or that Attorneys have obtained from other sources in connection 
with the case. However, if Client has not retrieved those documents and/or materials 
within ninety [90) days after Attorneys have mailed to Client written notice that the case 
is completed and that those documents and/or material are available to Client, Attorneys 
may dispose ofthose documents and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to 
represent Client before the IRS. Moreover, Client accept~ responsibility for making any 
payment or filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales; service or other 
tax on any amount that Client may recover or the fees due Attorneys hereunder. Client 
also understands that applicable Federal income tax law may require that Client pay 
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income tax on the fees due Attorneys hereunder, separate and apart from and in 
addition to any taxes owed by Attorneys. Client agrees that any such taxes C other than 
Federal and/or State income taxes that Attorneys may owe on monies actually received 
by them) shall be paid out of my share of any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon 
the death of Client. In the event of the death of Client, any duly appointed 
Representative of Client's heirs and/or estate will be bound by this Agreement to the 
extent allowed by applicable law, including without limitation, the provisions of this 
Agreement relating to the recovery of attorneys' fees and costs and other expenses. Any 
such Representative shall, upon request by Attorneys, execute a new Agreement in the 
capacity as Representative for the heirs andfor estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if 
Client rejects or does not accept such an offer, such may result in any award, verdict or 
judgment in Client's favor being reduced as provided by such law. Client understands 
that Client has the final authority to accept or reject any offer of settlement. Client 
understands that if Client rejects or does not accept such an offer, and Client's recovery 
is subsequently reduced, the fees owed to Attorneys will be calculated on the amount of 
any award, verdict or judgment before reduction, and the reduction shall be out of 
Client's share of any recovery. 

11. SECURITY INTEREST: Client hereby assigns, transfe~s and conveys over to 
Attorneys an amount equal to either forty percent ( 40%) of the proceeds if the matter is 
settled or resolved before trial begins or forty-five percent ( 4So/o) of the proceeds if the 
matter is resolved after trial begins, of any property, money or other value recovered by 
settlement, compromise, verdict or judgment of the claims described in this contract. 
Client does hereby give and grant to Attorneys an express security interest, in addition 
to any statutory lien, upon Client's claims and any and all judgments recovered, and any 
and all funds or property realized or paid by compromise or settlement, as security for 
the compensation and costs and expenses advanced or due to be paid or reimbursed to 
Attorneys hereunder. This security interest is to continue in the event Attorneys are 
discharged withont good cause. If the claims are not assignable at law, Client expressly 
assigns to Attorneys, to the extent of attorneys' fees and disbursements, any sum 
realized by way of a settlement or any judgment obtained thereon. 

12. BINDING EFFECT: This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
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Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys 
have a claim for expenses of litigation and unpaid attorneys' fees which will become due 
upon- receipt by Client or any successor attorney of Client or any proceeds for any 
remaining portion of Client's claim. Client understands that the obligation for unpaid 
attorneys' fees will be calculated based on the percentage of work completed on the case 
or claims at the time Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's 
claim, but that Attorneys will use their skill and diligence, as well as their experience, to 
diligently pursue Client's action. 

15. MISCEJ.LANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any 
respect, such invalidity, illegality, or unenforceability shall not affect any other provision 
thereof, and this agreement shall be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF UMITATIONS: Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many 
lawsuits even if the Client's claims are not beyond the Statute of Limitations. Client 
understands that Attorneys must perform an evaluation of Client's claim prior to filing 
Client's lawsuit, and that this evaluation will first require Client to provide Attorneys 
with all relevant documents and other information requested. It is possible that the 
statute of limitations has already expired or may expire during the interim between the 
date of Client's signature below and the filing of Client's lawsuit. Client agrees to accept 
this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAl. COUNSEl.: Client agrees that 
Attorneys may refer this matter to another lawyer or associate additional lawyers to 
assist in representing Client and prosecuting the Client's cause of action. Prior to the 
referral or association becoming effective, Client shall consent in writing to the terms of 
the arrangement after being advised of (1) the identity of the lawyer or law firm 
involved, (2) whether the fees will be divided based on the proportion of services 
rendered or by lawyers agreeing to assume joint responsibility for the representation, 
and (3) the share of the fee that each lawyer or law firm will receive or, if the division is 
based on the proportion of services performed, the basis on which the division will be 
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made. The referral or association of additional attorneys will not increase the total fee 
owed by the Client. 

18. NOTICE TO CLIENTS: Attorneys are only licensed to practice law in the State 
of Texas. ro the extent that Attorneys are required to appear in Court in other 
States, Attorneys will seek permission of the appropriate Court to appear pro hac 
vice. If pro hac vice admission is granted, Attorneys will he subject to the 
disciplinary rules of that particular jurisdiction. Attorneys are also subject to the 
disciplinary jurisdiction of the State Bar of Texas. The State Bar of Texas 
investigates and prosecutes professional misconduct committed by Texas 
attorneys. For more information call {800) 93Z·1900. 

ZO. ARBITRATION: It is Attorney's goal to maintain at all times a constructive 
and positive relationship with Client on the matter described above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a prompt and fair resolution is in the 
interests of all concerned. To this end, if any controversy or claim arises out of is 
related to this agreement, any services provided by Attorneys to Client in 
connection with Client's Claims, or any other matter that may arise between Oient 
and Attorney {including malpractice claims and fee disputes), Attorneys and Client 
both waive any right to bring a court action or have a jury trial and agree that the 
dispute shall be submitted to binding arbitration to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commercial Arbitration Rules of the AAA with one arbitrator who must be an 
attorney licensed to practice law in the State of Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS STATED 
ABOVE AS OF THE DATE NOTED BELOW. 

J,aura Wassmer 

Stephen Hopper 

Date: 11/19/2015 

Address: 3625 N classeo Blvd oklahoma city, OK 7318 

Telephone Numbers: 405-639-9186 
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ATTORNEYS: 

FPA. Smith. Sh~rn P..Vitulln. LLP 

C2 ill) -r" ;vr 
Malesovas Law Firm 
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CAUSE NO, PR·ll-03238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOVAS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.I 

DALLAS COUNTY, TEXAS 

DECLARATION OF UUf{A S. WASSMER 

[,Laura S. Wassmer, hereby declare that the following facts are true and correct: 

1. My name is Laura S. Wassmer. 1 am over twenty-one years of uge, have never 

been convicted of a felony or other crime involving moral turpitude, and suffer from no 

mental or physical disability that would render me incompetent to make this Declaration. 
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2. I am a resident of Prairie Village, Kansas, and a Defendant in the above-

referenced action. I am able to declare, aod ! hereby do declare, that all of the facts stated 

in this Declaration are true and correct and are within my personal knowledge. 

3. On or before November 20, 2015, l executed a ''Contingency Fee Contract of 

Representation" that had already been signed by attorneys from Fee, Smith, Sharp & 

Vitullo, LLP, rmd Ma!esovas Law Firm. A true and correct copy of the contract that I 

executed is attached hereto as Exhibit B-1. 

JUJt.<\'[ 

My name is Laura S. Wassmer, my date of birth is _LJ'2..t / b ?, and my ~ddress is 7700 

Mission Road, Prairie Village, Kansas 66208. I declare under penalty of perjury that every 

statement in the foregoing is true and correct. 

Executed in Johnson County, Kansas, on the ..Q)day of April, 2018. 

Laura S. Wassmer 

I 
I 
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CONTINGENCY FEE CONTRACT QF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client'' or 
"Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law Firm, 
(herein "Attorneys") to represent Client as set furth herein. 

1. SCQPE QF REPRESENTATION: Attorneys agree to investigate and evaluate and 
litigate Clienfs possible claim or claims of negligence, fraud, breach of contract, and breach 
of fiduciary duty against JP MORGAN CHASE and persons and companies relating to JP 
MORGAN CHASE BANKs wrongful acts in acting as the independent administrator of the 
Estate ofMax Hopper .. 

Client understands and agrees that the scope of representation herein does not include A;,/ 
the filing of any claim against any state or federal entity or employee or filing or pursuing an-'IW 
appeal from disposition in the Trial Court. GHent 
~ herei 
Client is retaining separate counsel on a flat fee agreement or other fee ml!lr!l:ernrernrml:te:feiiC 

them against any claims filed by any parties. ()(f-p- -fh,v. ~ , ~ 

Client understands and agrees that the scope of representation herein does not include 
representing Clients in the probate lawsult,Gr lawsuit iaveh lug Chase bank, and derettding 
~inst Chase bank er an;· etll91' p~1 .,;;;<u/' 

Client understands and agrees that Attorneys will not file suit against entities that are 
in a foreign jurisdiction or are international companies whom in attorney's opinion cannot be 
sued in a United States court. Client understands and agrees that Attorneys are not obligated 
to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw from 
representation of Client at any time, so long as said withdrawal would not unduly prejudice 
Client's right to bring suit or to seek or retain another attorney to represent Client. In such 
event, Client agrees to timely sign an appropriate Motion for Substitution of Counsel. If after 
disposition in the trial court, Client desires to appeal, a new and separate agreement shall be 
entered into by the parties as to services and fees for any appeal, or Client shall retain separate 
counsel to handle any appeal and Attorneys shall retain their interest in the case under this 
agreement applicable to any recovery obtained by settlement or otherwise. 
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2. AUTHORITY OF ATTORNEYS: Client empowers Attorneys to take all steps in 
this matter de<~med by them to be advisable for the investigation and handling of Client's 
Claims, including hiring investigators, expert wilnesses, and/or other attorneys and filing any 
legal action necessary. Client authorizes and empowers Attorneys to do any and all things 
necessary and proper in the enforcement, compromise, settlement, adjustment and collection 
of Client's Claim, and Client further authorizes and empowers them to sign any and all 
pleadings and all releases, checks, drafts, authorizations and other papers necessary and 
proper in connection with the prosecution or enforcement of Client's Claims and collection or 
settlement of the damages awarded or to be paid therefore, and to receive such funds or other 
property in Client's name and for Client on account of any judgment recovered or any 
settlement agreed upon in connection with Client's Claim. Full power and authority is given 
by Client to Attorneys to adjust, settle or compromise Client's Claim, but no final settlement 
shall be made and consummated by Attorneys without first submitting the offer, compromise, 
or adjustment to Client for approval, and Client agrees not to compromise or settle Client's 
Claim without the Attorneys' authority, agreement and consent. Should Client make a 
settlement in violation of this Agreement, Client agrees to pay Attorneys the full fee agreed 
upon under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by settlement 
prior to trial begins, Attorneys shall receive attorneys' fees in the amount of forty percent 
(40%) of the gross recovery. TI1e attorney fee will be split amongst the attorneys as follows: 
FSSV 50% Malesovas Law Firm 50% If the matter is resolved after trial begins, Attorneys 

shall receive attorneys' fees in the amount of forty-five (45%) of the gross recovery. All 
attorneys' fees shall be a percentage of the gross recovery. Gross recovery means the gross 
amount of money or other value or property recovered for Client, before the deduction of 
expenses. Trial is considered to have commenced at 5:00 p.m. on the Friday closest to ten 
(1 0) days before jury selection begins or evidence is first presented to the trier of fact, 
whichever is the earlier of these two events. If Attorneys do not recover any money or other 
value or property for Client, Client will not owe any attorneys' fees. Client agrees that 
Attorneys may, in their discretion, employ associate counsel to assist in prosecuting Client's 
cause of action, and Client does not object to the participation of any lawyers Attorneys may 
choose to involve in this representation of Client. With the exceptions set forth below, 
payment of attorne~s' fees to associate counsel is the responsibility of Attorneys. In the event 
that the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside counsel 
to assist on matters other than prosecuting Client's claims for damages. Examples of such 
instances include the following; a defendant may seek bankruptcy protection; or a defendant 
may attempt to fraudulently transfer some of its assets 111 avoid paying the Client's claim; a 
defendant may transfer assets out of the country thereby necessitating the retention of foreign 
counsel, or a complex, multi-party settlement may require an ethics opinion from outside 
counsel; or special action in probate court may be necessary apart from the usual probate 
proceedings involved in an estate; or a separate lawsuit may need to be filed against a 
defendant's insurance company. Client agrees that Attorneys may retain such special outside 
counsel to represent Client when Attomeys deem such assistance to be reasonably necessary, 
and that the fees of such counsel will be deducted from Client's share of the recovery. 
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4. COSTS AND QTHER EXPENSES: Clients WILL NOT BE responsible to pay 
for costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related charges 
incurred or paid as an expense on behalf of Client and paid to third-party vendors or incurred 
internally by Attorneys and charged to Client in connection with Attorneys' representation of 
Client. 

S. DISBUBSE!\1ENT OF PROCEEDS TO CLIEI\'T: Client understands that 
Attorneys make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (I) retain either forty percent (40%) of the proceeds as their attorneys' fees if 
the matter is settled or resolved before trial begins or forty-five (45%) percent of the proceeds 
as their attorneys' fees if the matter is settled or resolved after trial begins, (2) deduct from 
Client's share of the proceeds any costs and expenses, including the fees of any special outside 
counsel that Attorneys may incur on Client's behalf, and (3) disburse the remainder of Client's 
share of the proceeds to Client. At the time of disbursement of any proceeds, Client will be 
provided with a disbursement sheet reflecting the attorneys' rees, the expenses deducted out of 
Client's share, and the remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or others 
who have paid benefits or provided services on Client's behalf may claim a right to recover a 
portion of the proceeds of any action brought on behalf of the Client and may place Attorneys 
on notice of their claim. Except as may be required by law, Attorneys will not agree to protect 
any claim of a subrogation carrier or other creditor without Client's consent. 

6. PQWER OF Al'TOR!\'EY; Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of this 
cause of action, including pleadings, contracts, checks or drafts, settlement agreements, 
compromises and releases, verifications, dismissals and orders, proofs of claim, ballots, 
verified statements including those pursuant to Bankruptcy Rule 2019, and all other 
documents that Client could properly execute. Client's claims will not be settled without 
obtaining Client's consent. 

7. COOPEMTION; ADDRESS CftANGE; RETURN OF DOCUMENTS; Client 
agrees to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to attend 
any necessary meetings, depositions, preparation sessions, hearings and trial. Client shall 
appear on reasonable notice at any and all depositions and Court appearances and shall 
comply with all reasonable requests of Attorneys in connection with preparation and 
presentation of Client's claims. The Client acknowledges and agrees that all communications 
with Attorneys are privileged. The Client acknowledges that Attorneys may represent other 
individuals on the same or similar matters and therefore may communicate matters of 
common interest to all of Attorneys' clients. Therefore, Client agrees and understands that 
other individuals who are clients of Attorneys may also invoke the attorney client privilege as 
to Attorneys' communications with Client. The Client acknowledges and agrees not to 
provide attorney work product or attorney client communications to any other person. 

I 

I 
I 
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Client shall promptly notifY Attorneys of any change of marital status or death of 
spouse. Client shall promptly notifY Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notifY Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notifY Attorneys in writing of each change in Client's mailing address 
(work or home) or telephone number (work, home and cell) during the term of this 
representation within seven (7) days of each such change of address or telephone number. 
When the case is completed, and subject to any Court orders, Attorneys will provide Client 
the opportunity to retrieve any documents and/or materials that Client provided to Attorneys 
or that Attorneys have obtained from other sources in connection with the case. However, if 
Client has not retrieved those documents and/or materials within ninety (90} days after 
Attorneys have mailed to Client written notice that the case is completed and that those 
documents and/or material are available to Client, Attorneys may dispose of those documents 
and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that At!omeys do not 
render tax advice and are not being retained to o!rer such advice to Client or to represent 
Client before the IRS. Moreover, Client accepts responsibility for making any payment or 
filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other tax on 
any amount that Client may recover or the fees due Attorneys hereunder. Client also 
understands that applicable Federal income tax law may require that Client pay income tax on 
the fees due Attorneys hereunder, separate and apart from and in addition to any taxes owed 
by Attorneys. Client agrees that any such taxes (other than Federal and/or State income taxes 
that Attorneys may owe on monies actually received by them} shall be paid out of my share of 
any recovery. 

9. DEATH OF CUENT: The provisions of this Agreement will not terminate upon the 
death of Client. In the event of the death of Client, any duly appointed Representative of 
Client's heirs and/or estate will be bound by this Agreement to the extent allowed by 
applicable law, including without limitation, the provisions of this Agreement relating to the 
recovery of attorneys' fees and costs and other expenses. Any such Representative shall, upon 
request by Attorneys, execute a new Agreement in the capacity as Representative for the heirs 
and/or estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if Clieat 
rejects or does not accept such an offer, such may result in any award, verdict or judgment in 
Client's favor being reduced as provided by such law. Client understands that Client has the 
final authority to accept or reject any offer of settlement. Client understands that if Client 
rejects or does not accept such an o!rer, and Client's recovery is subsequently reduced, the 
fees owed to Attorneys will be calculated on the amount of any award, verdict or judgment 
before reduction, and the reduction shall be out of Client's share of any recovery. 
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11. SECURITY INTEREST: Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent (40%) of the proceeds if the matter is settled 
or resolved before trial begins or forty-five percent (45%) of the proceeds if the matter is 
resolved after trial begins, of any property, money or other value recovered by settlement, 
compromise, verdict or judgroent of the claims described in this contract. Client does hereby 
give and grant to Attorneys an express security interest, in addition to any statutory lien, upon 
Client's claims and any and all judgroents recovered, and any and all funds or property 
realized or paid by compromise or settlement, as security for the compensation and costs and 
expenses advanced or due to be paid or reimbursed to Attorneys hereunder. This security 
interest is to continue in the event Attorneys are discharged without good cause. If the claims 
are not assignable at law, Client expressly assigns to Attorneys, to the extent of attorneys' fees 
and disbursements, any sum realized by way of a settlement or any judgroent obtained 
thereon. 

12. BINDING EFFECT; This Agreement shall be binding upon and inure to the benefit 
of the perties hereto and their respective heirs, executors, administrators, legal representatives, 
successors and assigns. 

13. TERMINATION OF REPBESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
Attorneys. Should Client elect to tenninate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys have a 
claim for expenses of litigation and unpaid attorneys' fees which will become due upon 
receipt by Client or any successor attorney of Client or any proceeds for any remaining 
portion of Client's claim. Client understands that the obligation for unpaid attorneys' fees will 
be calculated based on the percentage of work completed on the case or claims at the time 
Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's claim, 
but that Attorneys will use their skill and diligence, as well as their experience, to diligently 
pursue Client's action. 

15. MJSCELLANEill!S; In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect any other provision thereof, and 
this agreement sba!l be construed as if such invalid, illegal, or unenforceable provision had 
never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIONS: Client understands that an issue may exist as to 
whetber the applicable statute of limitations bas expired. This issue is raised in many lawsuits 
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even if the Client's claims are not beyond the Statute of Limitations. Client ooderstands that 
Attorneys must perfonn an evaluation of Client's claim prior to filing Client's lawsuit, and that 
this evaluation will first require Client to provide Attorneys with all relevant documents and 
other infonnation requested. It is possible that the statute oflimitations has aiready expired or 
may expire during the interim between the date of Client's signature below and the filing of 
Client's lawsuit. Client agrees to accept this risk. 

17. REFERRAl, OR ASSOCIATION OF APDIDONAI. COUNSEL: Client agrees 
that Attorneys may refer this matter to another lawyer or associate additional lawyers to assist 
in representing Client and prosecuting the Client's cause of action. Prior to the referral or 
association becoming effective, Client shall consent in writing to the tenns of the arrangement 
after being advised of(l) the identity of the lawyer or law firm involved, (2) whether the fees 
will be divided based on the proportion of services rendered or by lawyers agreeing to assume 
joint responsibility for the representation, and (3) the share of the fee that each lawyer or law 
firm will receive or, if the division is based on the proportion of services performed, the basis 
on which the division will be made, The referral or association of additional attorneys will 
not increase the total fee owed by the Client. 

18. NOTICE TO CJ.IENTS: Attorneys are only licensed to practice law In the State 
of 'Thxas. To the extent that Attorneys are required to appear in Court in other States, 
Attorneys will seek permission of the appropriate Court to appear pro hac vice. If pro 
hac vice admission is granted, Attorneys will be subject to the disciplinary rules of that 
particular jurisdiction. Attorneys are also subject to the disciplinary jurisdiction of the 
State Bar of Texas. The State Bar of Texas investigates and prosecutes professional 
misconduct committed by Texas attorneys. For more information call (800) 932-1900. 

20. ARBITRATION: It is Attorney's goal to maintain at all times a constructive and 
positive relationship with Client on the matter described above and on future matters In 
which Attorney may perform services for Client However, should a dispute arise 
between Attorney and Client, a prompt and fair resolution is In the interests of all 
concerned. To this end, if any controversy or claim arises out of is related to this 
agreement, any services provided by Attorneys to Client in connection with Client's 
Claims, or any other matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client both waive any right to bring 
a court action or have a jury trial and agree that the dispute shall be submitted to 
binding arbitration to be conducted In Dallas, Texas before the Ame1·ican Arbitration 
Association ("AAA") in accordance with the Commercial Arbitration Rules ofthe AAA 
with one arbitrator who must he au attorney licensed to practice law in the State of 
Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS 
STATED ABOVE AS OF THE DATE NOTED BELOW. 

~ aura Wassmer 
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Stephen Hopper 

Date: __________ _ 

Address: _________ _ 

Telephone Numbers: 

ATTOR.'IEYS: 

Fee, Smith, Sharp &Vitullo, LLP 

(?"·A---
Malesovas Law Firm 
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CAUSE NO. PR-11-3238-1 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries ofthe ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

DALLAS COUNTY, TEXAS 

INTERVENORS' (LAWYERS) CONSOLIDATED TRADITIONAL RULE 166a(c) 
MOTION FOR SUMMARY JUDGMENT (MSJI ON THEIR SECURED AND 

FULLY VESTED PROPERTY AND OWNERSHIP RIGHTS TO THE 
DISPUTED FUNDS, APPLICATION FOR ATTORNEY'S FEES, 

AND BRIEF IN SUPPORT 

I. 
Summary of Argument 

On or about November 19, 2015, the intervenors in this civil action, John L 

Malesovas d/b/a Malesovas Law Firm and Fee Smith Sharp & Vitullo, LLP (collectively, 

"Lawyers"), executed that certain "Contingency Fee Contract of Representation" 

("Contingency Agreement"), with Stephen Hopper and Laura Wassmer (collectively, 

"Clients"). Lawyers represented Clients pre-trial, at trial, and through settlement. Under 

the Contingency Agreement, Lawyers have a fully vested, perfected, and secured 

property and ownership interest in the settlement proceeds (45% of the recovery and 

value created). Because Clients terminated Lawyers after the latter fully performed, 

Clients are fully estopped. It would be unconscionable to hold otherwise. Therefore, 

FILED 
41201201 B 6'.01 PM 
JOHN F. WARRE~ 

COUNTY CLERK 
DALLAS COUNTY 
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Lawyers are entitled to a declaration that they are entitled to the full amount of their fully 

vested, contingency interest without any further delay. See Tillery & Tillery v. Zurich 

Ins. Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 2001, pet. denied); Enochs v. 

Brown, 872 S.W.2d 312, 317 (Tex. App.-Austin 1994, no writ), disapproved of on 

unrelated grounds, by Roberts v. Williamson, 111 S.W.3d 113 (Tex. 2003). 

Lawyers are entitled to traditional summary judgment and this Court should, 

pursuant to Section 37.005 et seq. of the Civil Practice & Remedies Code, immediately 

declare the following: {i) Clients are fully estopped from contesting the enforceability of 

the Contingency Agreement; (ii) Lawyers have a secured, perfected, and fully vested 

property and ownership right in the settlement proceeds (up to the very limit of their 

contingency interest); (iii) and Lawyers are entitled to immediate possession of their 

property and ownership rights in the settlement proceeds. Because there is no genuine 

issue of any material fact, Lawyers are entitled to the declaratory relief requested as a 

matter of law. 

II. 
Exhibits & Competent Evidence 

Exhibit "A" -
Exhibit "B" -
Exhibit "C" -
Exhibit "D" -
Exhibit "E" -
Exhibit "F" -
Exhibit "G" -
Exhibit "H" --

Contingency Fee Contract 
Termination Letter 
Deposition Excerpt of Stephen Hopper 
Deposition Excerpt of Laura Wassmer 
Verified Application for TRO 
TRO 
Court's ChargeNerdict Form 
Rule 11 Settlement 
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Ill. 
Brief Factual Predicate 

Lawyers represented Clients pursuant to a valid and enforceable Contingency 

Agreement pre-trial, at trial, and when the underlying case settled. See Exhibits "A" & 

"G." The underlying lawsuit was tried in September 2017 and, as the Court well knows, 

a substantial verdict was returned in Clients' favor. This Court can take judicial notice1 

of the Court's Charge and the Jury's Verdict Form. See Exhibit "G." 

On or about April 3rd or 4th, 2018, Clients' freshly retained appellate counsel, 

Jeff Levinger, settled Clients' claims against JPMorgan Chase Bank, NA ("JPM") and, 

on April4, 2018, the parties caused to be filed a Rule 11 agreement notifying the Court 

that there was a settlement between Clients and JPM ("Settlement"). This Court can 

take judicial notice of the Rule 11 Settlement Agreement filed of record. See Exhibit 

•'H.~: 

At approximately 9:05a.m. on April 5, 2018, Anthony L. Vitullo, Esq. appeared 

before the Court on Clients' behalf and announced in open court that a confidential 

settlement had been reached between Clients and JPM. The Court can take judicial 

notice of this fact from the record of the proceedings before the Court that day. 

Approximately one hour later, 10:10 a.m. on April 5, 2018 to be exact, Clients' 

separately retained attorney, Jim Pennington, terminated Lawyers without cause, and 

advised Lawyers that Clients would not pay the fees that are due and owing under the 

Contingency Agreement. See Exhibit "B." 

On April 6, 2018, and in light of the irreconcilable conflict of interest created by 

Clients' termination letter(s), Lawyers immediately withdrew from representing Clients; 

i See TEX. R. EVID. 201. 

3 , 
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and, subsequently, Lawyers intervened to assert and enforce their secured, pertected, 

and fully vested ownership and property rights in the Settlement proceeds. 

On April 9, 2018, this Court heard Lawyers' Application for Temporary 

Restraining Order (TRO) and, on April 10, 2018, the Court entered a TRO preventing 

the disbursement of the disputed funds. See Exhibit "F." This Court granted Lawyers' 

parallel request for an expedited discovery order. See id. (p. 4, 112). 

On April 16, 2018, Clients were deposed under the Court's expedited discovery 

order, wherein Clients admitted that they received, enjoyed, and accepted legal services 

provided by Lawyers (under the Contingency Agreement), that such legal services had 

been and were fully performed, and that Clients terminated the Contingency Agreement 

only after they reached a settlement. Because those depositions were taken under the 

auspices of an agreed upon protective and confidentiality order, the relevant testimony 

is being submitted to the Court in camera under a sealed envelope. The relevant 

citations that support this MSJ are tendered in camera as follows: Exhibit "C" (54-55; 83; 

96), and, Exhibit "D" (96-99). 

IV. 
Argument & Authorities 

A. 
Because Clients Terminated Lawyers After Full 

Performance, Clients Are Estopped 

Because Lawyers fully pertormed and, because Clients terminated Lawyers only 

after a settlement was reached, Clients are fully estopped; accordingly, the Lawyers 

have a fully vested and secured property and ownership right,z upon which this Court 

2 An attorney's right to compensation pursuant to a contingency lee agreement "Is a property 
right determined under applicable state law.' See Marro v. United Slates, 117 F.3d 297, 307 (5th 
Cir. 1997) (emphasis added). Under Texas law, a contingency lee contract "is generally considered to be 

4 
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should grant summary judgment See Tillery & Tillery v. Zurich Ins. Co., 54 S.W.3d 

356, 360-61 (Tex. App.-Dallas 2001, pet. denied); Enochs v. Brown, 872 S.W.2d 312, 

317 (Tex. App.-Austin 1994, no writ), disapproved of on unrelated grounds, by Roberts 

v. Williamson, 111 S.W.3d 113 (Tex. 2003). 

Indeed, Enochs held: 

The trial court made findings of fact that Whitehurst [Lawyer] provided 
valuable legal services to Justin [Client] by successfully handling his 
personal injury claim, and that Justin accepted, used, and enjoyed 
these services and the product of these services. These findings 
support the theory of quasi-estoppel. The principle of quasi-estoppel 
precludes a party from asserting, to another's disadvantage, a right 
inconsistent with a position he has previously taken ... it is 
unconscionable for Enochs, on Justin's behalf, to challenge the validity 
of the contingent fee contract when Justin has accepted the benefits of 
Whitehurst's services. We overrule Enochs' fifth point of error. 

872 S.W.2d at 317 [citations omitted]. 

In the case at bar, Clients admitted that they accepted, received, and enjoyed the 

benefits of Lawyers' legal services; and, furthermore, Clients admitted that Lawyers fully 

performed under the Contingency Agreement and that they did not terminate Lawyers 

an executory contract." /d., at 307-308 (citing Lee v. Cherry, 812 S.W.2d 361, 363 (Tex. App.-Houston 
(14th Dist.]1991, writ denied); Brenan v. LaMotte, 441 S.W.2d 626, 630 (Tex. Civ. App.--San Antonio 
1969, no writ); White v. Brookline Trust Co., 371 S.W.2d 597, 600 (Tex. Civ. App.-Amarillo 1963, writ 
refd n.r.e.); Carroll v Hunt, 168 S.W2d 238, 240 (Tex. Com. App. 1943, opinion adopted)). 

Once the contingency occurs, however, the agreed upon conttngency fee is no longer executory, 
and it IS beyond question that an attorney has a lien on any judgment or settlement securing his or her 
services. Indeed, such a lien "is paramount to the rights of the parties rn the suit, and is superior to other 
liens on the money or property involved, subsequent in point of time." See Marre, 117 F.3d at 308 
(quoting In re Willis, 143 B.R. 428, 432 (Bankr. E. D. Tex. 1992)), 

Here, the Contingency Agreement expressly provides in pertinent part: 

(l]f Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent (40%) of the gross recovery.... If the matter is resolved after trial begins, 
Attorneys shall receive attorneys' fees in the amount of forty-five (45%) of the gross 
recovery. 

See Exhibit "A" (p. 2, '11 3). 
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until the case was concluded by the Settlement. The relevant pages of testimony that 

establish those admissions are submitted to this Court in camera under a sealed 

envelope as Exhibit "C" (54,55; 83; 96), and, Exhibit "D" (96·99). 

B. 
Because Clients are Estopped, Lawyers have a Fully 
Vested Security Interest and Property Right, that is 

Ripe for Summary Judgment 

Under Texas law, "a contract may establish an attorney's lien for money received 

in judgment or settlement of a matter." See Norem v. Norem, Civil Action No. 3:07-CV-

0051, 2008 WL 2245821, at *6 (N.D. Tex. June 2, 2008) (Stickney, J.) [citations 

omitted]. Here, the Contingency Agreement does exactly that; it expressly grants 

Lawyers a security interest in and first party lien upon any settlement proceeds 

(including anything of "value" which would encompass a reverse contingency on the 

successful defense of the counter,claims) as follows: 

Client hereby assigns, transfers and conveys over to Attorneys an amount 
equal to either forty percent (40%) of the proceeds if the matter is settled 
or resolved before trial begins or forty,five percent (45%) of the proceeds if 
the matter is resolved after trial begins, of any property, money or other 
value recovered by settlement, compromise, verdict or judgment of the 
claims described in this contract. Client does hereby give and grant to 
Attorneys an express security interest, in addition to any statutory lien, 
upon Client's claims and any and all judgments recovered, and any and all 
funds or property realized or paid by compromise or settlement, as 
security for the compensation and costs and expenses advanced or due to 
be paid or reimbursed to Attorneys hereunder. This security interest is to 
continue in the event Attorneys are discharged without good cause. If the 
claims are not assignable at law, Client expressly assigns to Attorneys, to 
the extent of attorneys' fees and disbursements, any sum realized by way 
of a settlement or any judgment obtained thereon. 

See Exhibit "A' (p. 5, ~ 11 ). 

Bottom Line: A contractual attorneys' lien is fully enforceable in Texas. See 

Norem, 2008 WL 2245821, at *6; see a/so United States v. Betancourt, No. GRIM. B-
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03-090-81, 2005 WL 3348908, at *3 (S.D. Tex. Dec. 8, 2005) (Tagle, J.). Upon full 

performance, as here, Lawyers' interest in the settlement proceeds is undeniably a 

"property right." See Marre v. United States, 117 F.3d 297, 307 (5th Cir. 1997). 

By the very language of the Contingency Agreement itself, a lien applies to any 

"property, money or other value recovered" when the "matter is resolved after trial 

begins ... [or] by settlement." See Exhibit "A" (p. 5, ~ 11). This Court can take judicial 

notice of the following: (i) the Contingency Agreement, a copy of which has already 

been admitted into evidence at the TRO hearing; (ii) jury charge and verdict form 

(Exhibit "G"); (iii) the announcement of the settlement in open court on AprilS, 2018 and 

the Rule 11 Settlement Agreement filed with the Court on April 4, 2017 (Exhibit "H"); 

and (iv) Clients' termination of Lawyers on April 5, 2018, a copy of which has already 

been admitted into evidence at the TRO hearing (Exhibit "B"). 

c. 
Lawyers are Entitled to their Attorney's 

Fees Under Section 37.009 

Given Clients' underhanded actions in terminating Lawyers and trying to avoid 

paying a fee within hours of settling this case, an award of attorney's fees in the 

Lawyers' favor is particularly apropos. See TEX. CIV. PRAC. & REM. CODE § 37.009 

(Vernon 2014). Lawyers respectfully request that the Court award them their 

reasonable and necessary attorney's fees (which can be done by fee application after 

summary judgment is granted), which would be "just" and "equitable." /d. at§ 37.009. 

v. 
Conclusion 

In conclusion, because there is no genuine issue of any material fact, Lawyers 

are entitled to the declaratory relief requested herein. 
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WHEREFORE, PREMISES CONSIDERED, Intervenors (Lawyers) respectfully 

pray that this Honorable Court grant their summary judgment; grant the declaratory 

relief requested; award attorney's fees; and fully grant Lawyers all such further relief 

whether in law or in equity upon which they may show themselves justly entitled. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

\St:>Jf2-
BRIAN P. LAUTEN 
State Bar No. 24031603 
blauten@brianlauten.com 
3811 Turt:e Creek Blvd. 
Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 

ATTORNEYS FOR INTERVENORS 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing 
document has been served on all counsel of record on April 20, 2018, in accordance 
with the Texas Rules of Civil Procedure to: 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 FacsimHe 
alan i@lfdslaw .com 
jimf@ifdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Intervenor Jo Hopper 

John C. Eichman 
Grayson L. Unyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman @hunton. com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A., 
as Independent Administrator of the Estate 
of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its 
Corporate Capacity 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evar;.young@bakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. · 

JeffreyS. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. 
Hopper and Laura S. Wassmer 

Van H. Beckwith 
.Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A. 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
jep@jeplawyer.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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CONTINGENCY FEE CONTRACT OF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client" 
or "Cllents" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law 
Firm. (herein "Attorneys"} to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate and 
lltigate Client's possible claim or claims of negligence, fraud, breach of contract, and 
breach of fiduciary duty against )P MORGAN CHASE and persons and companies relating 
to JP MORGAN CHASE BANKs wrongful acts in acting as the independent administrator 
of the Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not 
include the filing of any claim against any state or federal entity or employee or filing or 
pursuing an appeal from disposition in the Trial Court. Client understands and agrees 
that the scope of representation herein does not include defending any claims or 
lawsuits filed against Client. Client is retaining separate counsel on a flat fee agreement 
or other fee arrangement to defend them against any claims filed by any parties. 

Client understands and agrees that the scope of representation herein does not 
include representing Clients in the probate lawsuit or lawsuit involving Chase bank, and 
defending Client against Chase bank or any other party. 

Client understands and agrees that Attorneys will not file suit against entities that 
are in a foreign jurisdiction or are international companies whom in attorney's opinion 
cannot be sued in a United States court. Client understands and agrees that Attorneys 
are not obligated to pursue entities that are defunct and for bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw 
from representatioJ.l of Client at any time, so long as said withdrawal would not unduly 
prejudice Client's right to bring suit or to seek or retain another attorney to represent 
Client In such event, Client agrees to timely sign an appropriate Motion for Substitution 
of Counsel. If after disposition in the trial court, Client desires to appeal, a new and 
separate agreement shall be entered into by the parties as to services and fees for any 
appeal, or Client shall retain separate counsel to handle any appeal and Attorneys shall 
retain their interest in the case under this agreement applicable to any recovery 
obtained by settlement or otherwise. 

2. AUTHORITY OF ATTORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
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Claims, including hiring investigators, expert witnesses, and/or other attorneys and 
filing any legal action necessary. Client authorizes and empowers Attorneys to do any 
and all things necessary and proper in the enforcement, compromise, settlement, 
adjustment and collection of Client's Claim, and Client further authorizes and empowers 
them to sign any and all pleadings and all releases, checks, drafts, authorizations and 
other papers necessary and proper in connection with the prosecution or enforcement 
of Client's Claims and collection or settlement of the damages awarded or to be paid 
therefore, and to receive such funds or other property in Client's name and for Client on 
account of any judgment recovered or any settlement agreed upon in connection with 
Client's Claim. Full power and authority is given by Client to Attorneys to adjust, settle 
or compromise Client's Claim, but no final settlement shall be made and consummated 
by Attorneys wit)lout first submitting the offer, compromise, or adjustment to Client for 
approval, and Client agrees not to compromise or settle Client's Claim without the 
Attorneys' authority, agreement and consent. Should Client make a settlement in 
violation of this Agreement, Client agrees to pay Attorneys the full fee agreed upon 
under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent ( 40%) of the gross recovery. The attorney fee will be split amongst the 
attorneys as follows: FSSV 50% Malesovas Law Firm 50% lf the matter is resolved 
after trial begins, Attorneys shall receive attorneys' fees in the amount of forty-five 
( 45%) of the gross recovery. All attorneys' fees shall be a percentage of the gross 
recovery. Gross recovery means the gross amount of money or other value or property 
recovered for Client, before the deduction of expenses. Trial is considered to have 
commenced at 5:00 p.m. on the Friday closest to ten (10) days before jury selection 
begins or evidence is first presented to the trier of fact, whichever is the earlier of these 
two events. If Attorneys do not recover any money or other value or property for Client, 
Client will not owe any attorneys' fees. Client agrees that Attorneys may, in their 
discretion, employ associate counsel to assist in prosecuting Client's cause of action, and 
Client does not object to the participation of any lawyers Attorneys may choose to 
involve in this representation of Client. With the exceptions set forth below, payment of 
attorneys' fees to associate counsel is the responsibility of Attorneys. In the event that 
the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present v-a.lue benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside 
counsel to assist on matters other than prosecuting Client's claims for damages. 
Examples of such instances include the following: a defendant may seek bankruptcy 
protection; or a defendant may attempt to fraudulently transfer some of its assets to 
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avoid paying the Client's claim; a defendant may transfer assets out of the country 
thereby necessitating the retention of foreign counsel, or a complex, multi-party 
settlement may require an ethics opinion from outside counsel; or special action in 
probate court may be necessary apart from the usual probate proceedings involved in an 
estate; or a separate lawsuit may need to be filed against a defendant's insurance 
company. Client agrees that Attorneys may retain such special outside counsel to 
represent Client when Attorneys deem such assistance to be reasonably necessary, and 
that the fees of such counsel will be deducted from Client's share of the recovery. 

4. COSTS AND OTHER EXPENSES: Clients WILL NOT BE responsible to pay for 
costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related 
charges incurred or paid as an expense on behalf of Client and paid to third-party 
vendors or incurred internally by Attorneys and charged to Client in connection with 
Attorneys' representation of Client. 

5. DISBURSEMENT OF PROCEEDS TO CLIENT: Client understands that Attorneys 
make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent ( 40%) of the proceeds as their attorneys' 
fees if the matter is settled or resolved before trial begins or forty-five ( 45%) percent of 
the proceeds as their attorneys' fees if the matter is settled or resolved after trial begins, 
(2} deduct from Client's share of the proceeds any costs and expenses, including the fees 
of any special outside counsel that Attorneys may incur on Client's behalf, and (3) 
disburse the remainder of Client's share of the proceeds to Client. At the time of 
disbursement of any proceeds, Client will be provided with a disbursement sheet 
reflecting the attorneys' fees, the expenses deducted out of Client's share, and the 
remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or 
others who have paid benefits or provided services on Client's behalf may claim a right 
to recover a portion of the proceeds of any action brought on behalf of the Client and 
may place Attorneys on notice of their claim. Except as may be required by law, 
Attorneys will not agree to protect any claim of a subrogation carrier or other creditor 
without Client's consent. 

6. POWER OF ATTORNEY: Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of 
this cause of action, including pleadings, contracts, checks or drafts, settlement 
agreements, compromises and releases, verifications, dismissals and orders, proofs of 
claim, ballots, verified statements including those pursuant to Bankruptcy Rule 2019, 

Page 3 

Page 156

MR:156



and all other documents that Client could properly execute. Client's claims will not be 
settled without obtaining Client's consent. · · 

7, COOPERATION: ADDRESS CHANGE: RETURN OF DOCUMENTS: Client agrees 
to cooperate with Attorneys to permit Client's claims to be investigated and developea; 
to disclose to Attornevs all facts relevant to the claim; and to be reasonablv available ta 
att~nq. any necessary meetings, depositions, preparation sessions, heari~gs and tri'al. 
qient shall 'appear on reasonable notice at any ann all depositions and Court 
appearances and shall comply.with all reasonable requests of Attorneys in connecti-on 
with pcepanition and presentation of Client's claims. . The Client acknowledges and 
agrees that all colninunications with Attorneys are privileged. The Client acknowledges 
that Attorneys may represent other individuals on the same or similar matters and 
therefore may communicate matters of common interest to all of Attorneys' clients. 
Therefore, Client agrees and understands that other individuals who are clients of 
Attorneys may also invoke the attorney client privilege as to Attorneys' communications 
with Client. The Client acknowledges and agrees not to provide attorney work product 
or attorney client communications to any other person. 

Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing 
address (work or home) or telephone number (work, home and cell) during the term of 
this representation within seven (7) days of each such change of address or telephone 
number. When the case is completed, and subject to any Court orders, Attorneys will 
provide Client the opportunity to retrieve any documents and/or materials that Client 
provided to Attorneys or that Attorneys have obtained from other sources in connection 
with the case. However, if Client has not retrieved those documents andjor materials 
within ninety (90) days after Attorneys have mailed to Client written notice that the case 
is completed and that those documents and/or material are available to Client, Attorneys 
may dispose ofthose documents and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to 
represent Client before the IRS. Moreover, Client accepts responsibility for making any 
payment or filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other 
tax on any amount that Client may recover or the fees due Attorneys hereunder. Client 
also understands that applicable Federal income tax law may require that Client pay 
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income tax on the fees due Attorneys hereunder, separate and apart from and in 
addition to any taxes owed by Attorneys. Client agrees that any such taxes (other than 
Federal and/or State income taxes that Attorneys may owe on monies actually received 
by them) shall be paid out of my share of any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon 
the death of Client. In the event of the death of Client, any duly appointed 
Representative of Client's heirs and/or estate will be bound by this Agreement to the 
extent allowed by applicable law, including without limitation, the provisions of this 
Agreement relating to the recovery of attorneys' fees and costs and other expenses. Any 
such Representative shall, upon request by Attorneys, execute a new Agreement in the 
capacity as Representative for the heirs and/or estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if 
Client rejects or does not accept such an offer, such may result in any award, verdict or 
judgment in Client's favor being reduced as provided by such law. Client understands 
that Client has the final authority to accept or reject any offer of settlement. Client 
understands that if Client rejects or does not accept such an offer, and Client's recovery 
is subsequently reduced, the fees owed to Attorneys will be calculated on the amount of 
any award, verdict or judgment before reduction, and the reduction shall be out of 
Client's share of any recovery. 

11. SECURITY INTEREST; Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent ( 40o/o) of the proceeds if the matter is 
settled or resolved before trial begins or forty-five percent (45%) of the proceeds if the 
matter is resolved after trial begins, of any property, money or other value recovered by 
settlement, compromise, verdict or judgment of the claims described in this contract. 
Client does hereby give and grant to Attorneys an express security interest, in addition 
to any statutory lien, upon Client's claims and any and all judgments recovered, and any 
and all funds or property realized or paid by compromise or settlement, as security for 
the compensation and costs and expenses advanced or due to be paid or reimbursed to 
Attorneys hereunder. This security interest is to continue in the event Attorneys are 
discharged without good cause. If the claims are not assignable at law, Client expressly 
assigns to Attorneys, to the extent of attorneys' fees and disbursements, any sum 
realized by way of a settlement or any judgment obtained thereon. 

12. BINDING EFFECT; This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
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Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys 
have a claim for expenses of litigation and unpaid attorneys' fees which will become due 
upon receipt by Client or any successor attorney of Client or any proceeds for any 
remaining portion of Client's claim. Client understands tbat the obligation for unpaid 
attorneys' fees will be calculated based on the percentage of work completed on the case 
or claims at the time Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's 
claim, but that Attorneys will use their skill and diligence, as well as their experience, to 
diligently pursue Client's action. 

15. MISCELI.ANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any 
respect, such invalidity, illegality, or unenforceability shall not affect any other provision 
thereof, and this agreement shall be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF UMITA'f!ONS: Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many 
lawsuits even if the Client's claims are not beyond the Statute of Limitations. Client 
understands that Attorneys must perform an evaluation of Client's claim prior to filing 
Client's lawsuit, and that this evaluation will first require Client to provide Attorneys 
with all relevant documents and other information requested. It is possible that the 
statute of limitations has already expired or may expire during the interim between the 
date of Client's signature below and the filing of Client's lawsuit. Client agrees to accept 
this risk 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees that 
Attorneys may refer this matter to another lawyer or associate additional lawyers to 
assist in representing Client and prosecuting the Client's cause of action. Prior to the 
referral or association becoming effective, Client shall consent in writing to the terms of 
the arrangement after being advised of (1) the identity of the lawyer or law firm 
involved, (2) whether the fees will be divided based on the proportion of services 
rendered or by lawyers agreeing to assume joint responsibility for the representation, 
and (3) the share of the fee that each lawyer or law firm will receive or, if the division is 
based on the proportion of services performed, the basis on which the division will be 
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made. The referral or association of additional attorneys will not increase the total fee 
owed by the Client. 

18. NOTICE TO CLIENTS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other 
States, Attorneys will seek permission of the appropriate Court to appear pro hac 
vice. If pro hac vice admission is granted, Attorneys will be subject to the 
disciplinary rules of that particular jurisdiction. Attorneys are also subject to the 
disciplinary jurisdiction of the State Bar of Texas. The State Bar of Texas 
investigates and prosecutes professional misconduct committed by Texas 
attorneys. For more information call (800) 932·1900. 

ZO. ARBITRATION: It is Attorney's goal to maintain at all times a constructive 
and positive relationship with Client on the matter described above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a prompt and fair resolution is in the 
interests of all concerned. To this end, if any controversy or claim arises out of is 
related to this agreement, any services provided by Attorneys to Client in 
connection with Client's Claims, or any other matter that may arise between Client 
and Attorney (including malpractice claims and fee disputes), Attorneys and Client 
both waive any right to bring a court action or have a jury trial and agree that the 
dispute shall be submitted to binding arbitration to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commercial Arbitration Rules of the AAA with one arbitrator who must be an 
attorney licensed to practice law in the State of Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS STATED 
ABOVE AS OF THE DATE NOTED BELOW. 

Laura Wassmer 

Stephen Hopper 

Address: 3625 M Classen slvd Oklahoma City, OK 7318 

Telephone Numbers: 405-639-9186 
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ATTORNEYS: 

"""-Smith. Shern RNitnllo. LLP 

9~ ;vi 
Malesovas Law Firm 
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CONTINGENCY FEE C01\7RACT OF REPRESENTATION 

The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client" or 
"Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law Firm, 
(herein "Attorneys") to represent Client as set forth herein. 

1. . SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate and 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and breach 
of fiduciary duty against JP YIORGAN CHASE and persons and companies relating to JP 
MORGAN CHASE BANKs wrongful acts in acting as the independent administrator of the 
Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not include 
representing Clients in the probate lawsui~or lawsijit~ving Chase ban1<; ar1d defending 

,Cltmt a{!aiwt Chase ba11k o~ part)' c7'(u/ 

Client understands and agrees that Attorneys will not file sult against entities that are 
in a foreign ju1isdiction or are international companies whom in attorney's opinion cannot be 
sued in a United States court, Client understands and agrees that Attorneys are not obligated 
to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw from 
representation of Client at any time, so long as said withdrawal would not unduly prejudice 
Client's right to bring suit or to seek or retain another attorney to represent Client. In such 
event, Client agrees to timely sign an appropriate Motion for Substitution of CounseL If after 
disposition in the trial court, Client desires to appeal, a new and separate agreement shall be 
entered into by the parties as to services and fees for any appeal, or Client shall retain separate 
counsel to handle any appeal and Attorneys shall retain their interest in the case under this 
agreement applicable to any recovery obtained by settlement or otherwise. 
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2. AUTHORITY OF ATTORNEYS: Client empowers Attomeys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
Claims, including hiring investigators, expert witnesses, and/or other attorneys and filing any 
legal action necessary. Client authorizes and empowers Attorneys to do any and all things 
necessary and proper in the enforcement, compromise, settlement, adjusnnent and collection 
of Client's Claim, and Client further authorizes and empowers them to sign any and all 
pleadings and all releases, checks, drafts, authorizations and other papers necessary and 
proper in connection with the prosecution or enforcement of Client's Claims and collection or 
settlement of the damages awarded or to be paid therefore, and to receive such funds or other 
property in Client's name and for Client on account of any judgment recovered or any 
settlement agreed upon in connection with Client's Claim. Full power and authority is given 
by Client to Attorneys to adjust, settle or compromise Client's Claim, but no final settlement 
shall be made and consummated by Attorneys without first submitting the offer, compromise, 
or adjusnnent to Client for approval, and Client agrees not to compromise or settle Client's 
Claim without the Attorneys' authority, agreement and consent. Should Client make a 
settlement in violation of this Agreement, Client agrees to pay Attomeys the full fee agreed 
upon under paragraph 3 "Attorneys' Fee", below. 

3. ATTQRNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by settlement 
prior to trial begins, Attorneys shall receive attorneys' fees in the amount of forty percent 
(40%) of the gross recovery. The attorney fee will be split amongst the attorneys as follows: 
FSSV 50% Malesovas Law Firm 50% If the matter is resolved after trial begins., Attorneys 

shall receive attorneys' fees in the amount of forty-five (45%) of the gross recovery. All 
attorneys' fees shall be a percentage of the gross recovery. Gross recovery means the gross 
amount of money or other value or property recovered for Client, before the deduction of 
expenses. Trial is considered to have commenced at 5:00 p.m. on the Friday closest to ten 
(lO) days before jury selection begins or evidence is first presented to the trier of fact, 
whichever is the earlier of these two events. If Attorneys do not recover any money or other 
value or property for Client, Client will not owe any attorneys' rees. Client agrees that 
Attorneys may, in their discretion, employ associate counsel to assist in prosecuting Client's 
cause of action, and Client does not object to the participation of any lawyers Attorneys may 
choose to involve in this representation of Client. With the exceptions set forth below, 
payment of attorneys' rees to associate counsel is the responsibility of Attorneys. In the event 
that the case is settled by way of a structnred settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attomeys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside counsel 
to assist on matters other than prosecuting Client's claims for damages. Examples of such 
instances include the following: a defendant may seek bankruptcy protection; or a defendant 
may attempt to fraudulently transfer some of its assets to avoid paying the Client's claina; a 
defendant may transfer assets out of the country thereby necessitating the retantion of foreign 
counsel, or a complex, multi-party settlement may require an ethics opinion from outside 
counsel; or special action in probate court may be necessary apart from the usual probate 
proceedings involved in an estate; or a separate lawsuit may need to be filed against a 
defendant's insurance company. Client agrees that Attomeys may retain such special outside 
counsel to represent Client when Attorneys deem such assistance to be reasonably necessary, 
and that the fees of such counsel will be deducted from Client's share of the recovery. 
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4. COSTS AND OTHER EXPENSES: Clients WILL NOT BE responsible to pay 
for costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
repmter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related charges 
incurred or paid as an expense on behalf of Client and paid to third-party vendors or incurred 
internally by Attorneys and charged to Client in cmmection with Attorneys' representation of 
Client. 

5. DISBURSEMENT OF PROCEEDS TO CLffiNT: Client understands that 
Attomeys make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent (40%) of the proceeds as their attomeys' fees if 
the matter is settled or resolved before trial begins ot· forty-five (45%) percent of the proceeds 
as their attorneys' fees if the matter is settled or resolved after trial begins, (2) deduct from 
Client's share of the proceeds any costs and expenses, including the fees of any special outside 
counsel that Attorneys may incur on Client's behalf, and (3) disburse the remainder of Client's 
share of the proceeds to Client. At the time of disbursement of any proceeds, Client will be 
provided with a disbursement sheet reflecting the attorneys' fees, the expenses deducted out of 
Client's share, and the remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or others 
who have paid benefits or provided services on Client's behalf may claim a right to recover a 
portion of the proceeds of any action brought on behalf of the Client and may place Attorneys 
on notice of their claim. Except as may be required by law, Attorneys will not agree to protect 
any claim of a subrogation cruTier or other creditor without Client's consent. 

6. POWER OF ATTO:WS];Y;. Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of this 
cause of action, including pleadings, contracts, checks or drafts, settlement agre~ments, 
compromises and releases, verifications, dismissals and orders, proofs of claim, ballots, 
verif<ed statements including those pursuant to Bankruptcy Rule 2019, and all other 
documents that Client could properly execute. Client's claims will not be settled without 
obtaining Client's consent. 

7. COOPERATION; ADDRESS CHANGE; RETURN OF DOCUMENTS; Client 
agrees to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to attend 
any necessary meetings, depositions, preparation sessions, hearings and trial. Client shall 
appear on reasonable notice at any and all depositions and Court appearances and shall 
comply with all reasonable requests of Attorneys in connection with preparation and 
presentation of Client's claims. The Client acknowledges and agrees that all communications 
with Attorneys are privileged. The Client acknowledges that Attorneys may represent other 
individuals on the same or similar matters and therefore may communicate matters of 
common interest to all of Attorneys' clients. Therefore, Client agrees and understands that 
other individuals who are clients of Attorneys may also invoke the attorney client privilege as 
to Attorneys' communications with Client. The Client acknowledges and agrees not to 
provide attorney work product or attorney client communications to any other person. 
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Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing address 
(work or home) or telephone number (work, home and cell) during the term of this 
representation within seven (7) days of each such change of address or telaphone number. 
\Vhen the case is completed, and subject to any Court orders, Attorneys will provide Client 
the opportunity to retrieve any documents and/or materials that Client provided to Attorneys 
or that Attorneys have obtained from other sources in connection with the case. However, if 
Client has not retrieved those documents and/or materials within ninety {90) days after 
Attorneys have mailed to Client written notice that the case is completed and that those 
documents and/or material are available to Client, Attorneys may dispose of those documents 
and/or materials. 

8. NO TAX ADY.l.CE.;, Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to represent 
Client before the IRS. Moreover, Client accepts responsibility for making any payment or 
filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other tax on 
any amount that Client may recover or the fees due Attomeys hereunder. Client also 
understands that applicable Federal income tax law may require that Client pay income tax on 
the fees due Attorneys hereunder, separate and apart from and in addition to any taxes owed 
by Attorneys. Client agrees that any such taxes (other than Federal and/or State income taxes 
that Attorneys may owe on monies actually received by them) shall be paid out of my share of 
any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon the 
death of Client. In the event of the death of Client, any duly appointed Representative of 
Client's heirs and/or estate will be bound by this Agreement to the extent allowed by 
applicable law, including without limitation, the provisions of this Agreement relating to the 
recovery of attomeys' fees and costs and other expenses. Any such Representative shall, upon 
request by Attomeys, execute a new Agreement in the capacity as Representative for the heirs 
and/or estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offur of settlement to Client and if Client 
rejects or does not accept such an offer, such may result in any award, verdict or judgment in 
Client's favor being reduced as provided by such law. Client understands that Client has the 
final authority to accept or reject any offer of settlement. Client understands that if Client 
rejects or does not accept such an offer, and Client's recovery is subsequently reduced, the 
fees owed to Attomeys will be calculated on the amount of any award, verdict or judgment 
before reduction, and the reduction shall be out of Client's share of any recovery. 
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11. SECURITY INTEREST; Client hereby assigns, tl'ansfers and conveys over to 
Attorneys an amount equal to either forty percent (40%) of the proceeds if the matter is settled 
or resolved before trial begins or forty-five percent (45%) of the proceeds if the matter is 
resolved after trial begins, of any property, money or other value recovered by settlement, 
compromise, verdict or judgment of the claims described in this contract. Client does hereby 
give and grant to Attorneys an express security interest, in addition to any statutory lien, upon 
Client's claims and any and all judgments recovered, and any and all funds or property 
realized or paid by compromise or settlement, as security for the compensation and costs and 
expenses advanced or due to be paid or reimbursed to Attorneys hereunder. This security 
interest is to continue in the event Attorneys are discharged without good cause. If the claims 
are not assignable at law, Client expressly assigns to Attorneys, to the extent of attorneys' fees 
and disbursements, any sum realized by way of a settlement or any judgment obtained 
thereon. 

12, JUN])ING EFFECT: This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective heirs, executors, administrators, legal representatives, 
successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
tern1inate Attorneys' representation of Client at any time by providing written notice to 
Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys have a 
claim for expenses of litigation and unpaid attorneys' fees which will become due upon 
receipt by Client or any successor attorney of Client or any proceeds for any remaining 
portion of Client's claim. elient understands that the obligation for unpaid attorneys' fees will 
be calculated based on the percentage of work completed on the case or claims at the time 
Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY; Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's claim, 
but that Attorneys will use their sk!ll and diligence, as well as their experience, to diligently 
pursue Client's action. 

15. MISG;ELLANEQ!JS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect any other provision thereof, and 
this agreement shall be construed as if such invalid, illegal, or unenforceable provision had 
never been contained herein, 

This contl'act constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the pa1ties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIONS: Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many lawsuits 
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even if the Client's claims are not beyond the Statute of Limitations. Client understands that 
Attorneys must perform an evaluation of Client's claim prior to filing Client's lawsuit, and that 
this evaluation will first require Client to provide Attomeys with all relevant documents and 
other inf01mation requested. It is possible that the statute oflimitations has already expired or 
may expire during the interim between the date of Client's signature below and the filing of 
Client's lawsuit Client agrees to accept this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL; Client agrees 
that Attorneys may refer this matter to another lawyer or associate additional lawyers to assist 
in representing Client and prosecuting the Client's cause of action. Prior to the referral or 
association becoming effective, Client shall consent in writing to the terms of the arrangement 
after being advised of (l) the identity of the lawyer or law firm involved, (2) whether the fees 
will be divided based on the proportion of services rendered or by lawyers agreeing to assume 
joint responsibility for the representation, and (3) the share of the fee that each lav.'Yer or law 
firm will receive or, if the division is based on the proportion of services perfonned, the basis 
on which the division will be made. The refen·al or association of additional attorneys will 
not increase the total fee owed by the Client. 

18. NOTICE TO CLIENTS; Attorneys are only licensed to practice law In the State 
of Texas. To the extent that Attorneys are required to appear in Court in other States, 
Attorneys will seek permission of the appropriate Court to appear pro hac vice. If pro 
hac vice admission is granted, Attorneys wlll be subjeet to the disciplinary rules of that 
particular jurisdiction. Attorneys are also subject to the disciplinary jurisdiction of the 
State Bar of Texas. The State Bar of Texas investigates and prosecutes professional 
misconduct committed by Texas attorneys. For more information call (BOQ) 932-1900. 

20. ARBITRATION; It is Attomey's goal to maintain at all times a constructive and 
positive relationship with Client on tbe matter described above and on future matters In 
which Attorney may perform services for Client. However, should a dispute arise 
between Attorney and Client, a prompt and fair resolution is in tbe interests of all 
concerned. To this end, if any controversy or claim arises out of is related to this 
agreement, any services provided by Attorneys to Client in connection with Client's 
Claims, or any other matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client hotl1 waive any right to bring 
a court action or have a jury trial and agree that the dispute shall be submitted to 
binding arbitration to be conducted In Dallas, Texas before the American Arbitration 
Association ("AAA") in accordance with the Commercial Arbitration Rules of the AAA 
with one arbitrator who must be an attorney licensed to practice law in the State of 
Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT Al-<D AGREES AS 
STATED ABOVE AS OF THE DATE NOTED BELOW. 

~---------~ 
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Stephen Hopper 

Date:-----------

Address:-------------

Telephone Numbers; 

ATIORNEYS: 

Fee, Smith, Sharp &Vitullo, LLP 

y~/4 
---· 

Malesovas Law Firm 

Page 1 
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LAW OFFICES OF JAMES E. PENNINGTON 

jAMES E. PE!o.~!NG1'0N 
L!CEc-ISED IN 'tEXAS AND COLORADO 

A PROFESSIONAL CORPORATION 

900 JACKSON STREET, Surrn 440 
DALLAS, TExAs 75202-4473 

AprilS, 2018 

VIA EMAIL: b1auten@brianlauten.com 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 75219 

PHONE (214) 741"3022 
FAX (214) 741"3055 

R~MATL J.~p(if)'f~yeu~orn 

Re: Case No. PR-1 l-3238-1; In re: Estate of Max Hopper, Deceased, JoN. Hopper v. JP 
Morgan Chase Bank, N.A., eta!., in the Probate Court of Dallas County, Texas. 

Brian: 

As you know, I represent Dr. Stephen Hopper and Laura Wassmer in connection with a 
dispute that has developed involving your clients, Anthony Vitullo and Fee, Smith, Sharp & 
Vitnllo, LLP. Please be advised that my clients have decided to terminate their relationship with 
Mr. Vitullo, Fee, Smith, Sharp & Vitnllo, LLP and John Malesovas. Their decision to terminate 
this relationship is based on a nwnber of factors, which are too numerous to set forth herein. 
However, I provided you with a brief summary of those reasons yesterday during our call and 
suggested we meet in person to discuss this in more detail. Ultimately, as a result of several 
issues that were discovered by Jeff Levinger, the appellate lawyer retained to handle the appeal 
of the jury's verdict, my clients decided to settle the case with JP Morgan Chase. Most, if not all 
of these issues, were caused by yom clients' omissions before and duriug trial, such as failing to 
present expert testimony and several jury charge issues which would have made an appeal very 
difficult for my clients. Additionally, I discovered a number of facts, some of which I outlined 
during our call, which indicate that the contingency fee agreement is probably not enforceable 
and which show that - even if it is enfbrceable - your clients breached tl1e agreement. As a 
result, I am notifying you that my clients are - effective immediately -- terminating their 
relationship with Mr. Vitullo, Fee, Smith, Sharp & Vitullo, LLP and Mr. Malesovas and his tirm. 
It is unclear to me whether you are representing Mr. Malesovas or his t1rm. Please advise, so that 
I can notify Mr. Malesovas if needed. 

At this time, I am requesting your clients to provide me with their entire file regru·diug 
their representation of my clients. Although your clients have previously provided me with 
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Brian Lauten 
April 5, 2018 

·Page 2 

portions of the file, the files which were provided are not complete and were not provided in the 
manner in which they were originally maintained by the firm. I am not suggesting anything 
improper about the manner in which the files were previously produced. However, I am pointing 
this out to emphasize the importance of making sure that I receive the complete file in the same 
manner that it was maintained by your clients. You may provide the electronic files on a portable 
hard drive and have this device, along with the physical files, delivered to my office. 

Finally, as I indicated during our call, my clients are willing to discuss a resolution of the 
attorney's fees related to your clients' representation, so give this some more thought and let me 
]mow if you have a proposal. In the meantime, I will instruct Mr. Levinger to retain a percentage 
of the settlement in his trust account until this matter is resolved. Thank you for your anticipated 
cooperation. If you have any questions, please feel free to give me a call. 

1 

I 
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LAW OFFICES OF JAMES E. PENNINGTON 

)AMES E. PENNINGTON 
UCENSED IK TEXAS A_~P COLORADO 

A PROFESSIONAL CORPORATION 
900 JACKSON STREET, SUITE 440 

DALLAS, TExAs 75202-4473 

April 5, 2018 

VIA EMAIL: jolm@Jnalesovas.com 
jmalesovas@J:maiL com 

John Malesovas 
1801 S. MoPac Expressway 
Suite 320 
Austin, Texas 78746 

PHONE (214) 741-3022 
FAX (214) 741-3055 

E-1\{AlL Jcp1U)'fcp1a~.com 

Re: Case No. PR-ll-3238-1; In re: Estate of Max Hopper, Deceased, JoN. Hopperv. JP 
Morgan Chase Bank, N.A., et aL, in the Probate Court of Dallas County, Texas. 

Ivfr. Malesovas: 

In the event you have not previously been advised, l have been retained to represent Dr. 
Stephen Hopper and Laura Wassmer in connection with a dispute that has developed involving 
yoUI representation in the above-referenced matter. Please be advised that my clients have 
decided to terminate their relationship with you and Mr. Vitullo, and your respective law firms. 
Mr Vitullo was advised of this decision earlier today. The clients' decision to terminate this 
relationship is based on a number of factors, which are too numerous to set forth herein. 
Yesterday, I spoke with Mr. Vitullo's attorney, Brian Lauten, and provided him with a brief 
summary of those reasons and 1 offered to meet in person to discuss this in more detail. 
Ultimately, as a result of several issues that were discovered by Jeff Levinger, the appellate 
lawyer retained to handle the appeal of the jUly's verdict, my clients decided to settle the case 
with JP Morgan Chase. Most, if not all of these issues, were caused by the attorneys' omissions 
before and during trial, such as failing to present expert testimony and several jury charge issues 
which would have made an appeal very difficult for my clients. Additionally, I discovered a 
number of facts, some of which I outlined during my call yesterday with Mr. Lauten, which 
indicate that the contingency fee agreement L~ probably not enforceable and which show that -
even if it is enforceable - you andJor Mr. Vitullo breached the agreement. As a result, I am 
notifying you that my clients are- effective immediately -- tenninating their relationship with 
you and your law firm. 

At this time, I am requesting you to provide me with your entire file regarding your 
representation of my clients. Please make sure that 1 receive the complete file in the same 
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John Malesovas 
April 5, 2018 
Page2 

manner that it was maintained by you and/or your law firm. You may provide the electronic files 
on a portable hard drive and have this device, along with the physical files, delivered to my 

office. 

Finally, as I indicated to Mr. Lauten during our call, my clients are willing to discuss a 
resolution of the attorney's fees related to your representation, so please discuss this with Mr. 
Vitullo and let me know if you have a proposal. In the meantime, I will instruct Mr. Levinger to 
retain a percentage of the settlement in his trust account until this matter is resolved. Thank you 
for your anticipated cooperation. If you have any questions, please feel free to give me a call. 
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CAUSE NO. PR-11-3238-1 

JNRE:ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

§ 
§ 

JON. HOPPER, § 
§ 

Intervenor, § 
§ 

v. § 
§ 

JPMORGAN CHASE BA~'K, N.A., § 
STEPHDI B. HOPPER, and LAURA § 
S. WASSMER, § 

§ 
Defendants. § 

§ JOHN L. MALESOV AS, d/b/a 
:'v1ALESOVAS LAW FIR.l\11, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Attorneys, 

v. 

STEPHEN B. HOPPER, LAURA S. 
W ASS:Iv!ER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.I 

OF DALLAS COUNTY, TEXAS 

INTERVENORS' 
EXHIBIT "C" 

IN CAJVIERA INSPECTION 
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CAUSE NO. PR-II-3238-I 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

§ 
§ 

JON. HOPPER, § 
§ 

Intervenor, § 
§ 

v. § 
§ 

JPMORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER, and LAURA § 
S. WASSMER, § 

§ 
Defendants. § 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRlvL and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Attorneys, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASS\1ER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

OF DALLAS COUNTY, TEXAS 

INTERVENORS' 
EXHIBIT "D" 

IN CAMERA INSPECTION 

I 
i 

I 
i 

I 
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CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED, 

JON. HOPPER, 

Intervenor, 

v. 

JPMORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOVAS LAW FIIUv!, and 
FEE, SMITH, SHARP & VITULLO, LLP 

Attorneys, 

v. 

STEPHEK B. HOPPER, LA\JRA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 

DECEASED, JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.I 

OF DALLAS COUNTY, TEXAS 

JOHN L. MALESOVAS, d/b/a MALESOVAS LAW FIRM AND FEE, SMITH, SHARP & 
VITULLO, LLP'S CONSOLIDATED FIRST AMENDED JOINT PETITION IN 

INTERVENTION AND PETITION FOR DECLARATORY JUDGMENT, APPLICATION 
FOR TEMPORARY RESTRAINING ORDER, FOR TEMPORARY INJUNCTION, 

AND MOTION TO DEPOSIT FUNDS IN THE REGISTRY 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Attorneys, John L. Malesovas, d/b/a Malesovas Law Firm ("MLF") 

and Fee, Smith, Sharp & Vitullo, LLP ("FSSV") (MLF and FSSV hereinafter jointly 

EXHIBIT 
E 

FILED 
419/20181:44 PM 

JOhN F. WARREN 
COUNTY CLERK 

DALLAS COUNTY 
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referred to as "Attorneys"), and files this Petition in Intervention and Petition for 

Declaratory Judgment and Application for Temporary Restraining Order and for 

Temporary Injunction complaining of Defendants, STEPHEN B. HOPPER ("Hopper"}, 

LAURA S. WASSMER ('Wassmer"), individually and as beneficiaries of the Estate of Max 

D. Hopper (hereinafter collectively "Clients" and/or "Defendants"), the Estate of Max D. 

Hopper, deceased and JPMORGAN CHASE BANK, NA ("JPM"), and for cause would 

show the following: 

I. 
DISCOVERY CONTROL PLAN 

1.01 Intervenor requests this lawsuit proceed under a Level 3 Discovery Control 

Plan pursuant to Rule 190.4 of the Texas Rules of Civil Procedure. 

II. 
PARTIES 

2.01 John L. Malesovas is an attorney licensed to practice law in the State of 

Texas and doing business as Malesovas Law Firm. 

2.02 FSSV is a limited liability partnership and law firm and doing business as 

Fee, Smith, Sharp & Vitullo, LLP. 

2.03 Defendant, Stephen B. Hopper ("Hopper"), individually and as a 

beneficiary of the Estate of Max D. Hopper, deceased, was a former client of Attorneys 

and is being served herewith pursuant to TRCP 21 a. 

2.04 Defendant, Laura S. Wassmer C'\Yassmer"), individually and as a 

beneficiary of the Estate of Max D. Hopper, deceased, was a former client of Attorneys 

and is being served herewith pursuant to TRCP 21a. Hopper and Wassmer are 

hereinafter jointly referred to as "Clients". 

i 

I 
I 
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2.05 The Estate of Max D. Hopper is an estate in administration under the 

jurisdiction of this Court, and Clients have asserted claims herein on behalf of the Estate 

as the beneficiaries of the Estate. 

2.06 JPMorgan Chase Bank, N.A. ("JPM"), is a Defendant in the underlying 

case and an interested party to this Petition in Intervention and is being served herewith 

pursuant to TRCP 21 a. 

Ill. 
JURISDICTION AND VENUE 

3.01 Venue is proper in Dallas County, Texas pursuant to §15.002(a)(1), Tex. Civ. 

Prac. & Rem. Code, as Dallas County is the county in which all or a substantial part of 

the events or omissions giving rise to the claim occurred and because venue is proper 

in the underlying action. This Court has exclusive jurisdiction to hear this claim because 

Intervenor has an interest in the matter in controversy that involves the Defendants and 

The Estate of Max D. Hopper. See TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 

2014), and, TEX. C!V. PRAC. & REM. CODE§ 37.005 et seq. (Vernon 2014) (authorizing 

declaratory judgment actions in probate court when such relief is germane to an Estate). 

To the extent that The Estate of Max D. Hopper is a party to the settlement with JPM or 

to the extent that beneficiaries of The Estate of Max D. Hopper are parties to the 

settlement with JPM then this Court and only this Court has exclusive jurisdiction over 

this matter. 

IV. 
FACTS 

4.01 MLF and FSSV, Uointly "Attorneys"), represented Defendants pursuant to 

a valid and enforceable contingency fee agreement in the underlying lawsuit pending in 
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this Court. A true and correct copy of the contingent fee agreement will be tendered to 

the Court for in camera inspection at the hearing (hereinafter "Agreement"). Intervenors 

have fully performed under the terms of the Agreement. On April 3, 2018 and April 4, 

2018, Clients' Appellate Counsel, Jeff Levinger, settled Clients' claims against JPM and 

on April 4, 2018 PM filed a Rule 11 agreement with the Court notifying the Court that 

there was a settlement between Clients and JPM ("Settlemenf'). At approximately 9:05 

am on April 5, 2018, Anthony L Vitullo appeared before this Court on behalf of Clients 

and announced in open court and on the record the confidential settlement between 

Clients and JPM. At approximately 10:1 Oam on April 5, 2018, Clients' attorney, Jim 

Pennington, terminated Attorneys without cause and advised Attorneys that they were 

not going to pay the fee due under the Agreement Mr. Pennington also advised 

Attorneys that he was going to instruct Mr. Levinger to retain an unspecified percentage 

of the Settlement proceeds in his trust account On April 6, 2018, FSSV withdrew from 

representing Clients in the underlying lawsuit. Attorneys own a property right in the 

Settlement proceeds. Attorneys file this Petition in Intervention and Declaratory 

Judgment and Request for TRO and Temporary Injunction to enforce their property 

rights in the Settlement proceeds. 

4.02 Attorneys have a justiciable interest and property interest in the pending 

suit in that Attorneys have a lien on and interest in the Settlement proceeds. This 

lawsuit is a simple declaratory judgment action to enforce Attorneys property rights. As 

such, pursuant to Texas Mut. Ins. Co, v. Ledbetter, 251 S.W.3d 31 (2008), Attorneys 

are lienholders in the Settlement proceeds of this case, and have an absolute right to 

intervene. Further, as stated by the Supreme Court in Ledbetter, to the extent that 

Page 178

MR:178

https://a.next.westlaw.com/Link/Document/FullText?cite=251+S.W.+3d+31


Clients, JPM and/or their attorneys settle a case without reimbursing a lienholder, 

"everyone involved Is liable ... for conversion." Thus, Attorneys seek a declaration from 

this Court pursuant to Tex. Civ. Prac. & Rem Code § 37.001 et. seq. confirming 

Attorneys' security interest in the Settlement proceeds and directing JPM and Clients to 

pay such interest directly to Attorneys. This lawsuit is a simple declaratory judgment 

action to enforce Attorneys' property rights. 

4.03 Attorneys fully performed under the Agreement with no complaint from 

Clients and secured a very favorable jury verdict. As a result of this favorable jury 

verdict, Clients were able to secure a confidential settlement with JPM. Only after 

Clients, through their appellate attorney Jeff Levinger, unilaterally settled with JPM did 

Clients terminate Attorneys. Clients accepted, used and enjoyed the services of 

Attorneys which resulted in the Settlement. In accordance with the Courts' holdings in 

Tillery & Tillery v. Zurich Ins. Co., 54 S.W.3d 356 (Tex. App.--Dallas 2018, no pet.) 

and Enochs v. Brown, 872 S.W.2d 312 (Tex. App.- Austin 1994, no writ), Clients are 

estopped and quasi-estopped from challenging the validity of the Agreement and the 

fee due Attorneys thereunder and the property rights Attorneys have to the Settlement 

proceeds. Further, it would be unconscionable for Clients to challenge the property 

rights of Attorneys under the Agreement after having already accepted the benefits from 

Attorneys under the Agreement. Further, by accepting the benefits under the 

Agreement without complaint, Clients have waived any right to complain about the 

Agreement. Accordingly, Attorneys move the Court to declare that Attorneys own a 

property right in the Settlement proceeds" and that the Agreement is valid and 
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enforceable and to further order Clients and JPM to pay all fees and expenses due 

Attorneys under the Agreement directly to Attorneys from the Settlement proceeds. 

4.04 In addition, Attorneys seek their attorneys' fees from Clients pursuant to 

Tex. Civ. Prac. & Rem Code§§ 37.009, 38.001 (Vernon 2014). All conditions precedent 

to Attorneys' claim for relief have been performed or have occurred. 

v. 
SUIT FOR DECLARATORY RELIEF 

5.01 Attorneys incorporate all of the preceding paragraphs as if they were set 

forth in their entirety herein. 

5.02 Attorneys' seek a declaratory judgment pursuant to the Texas Uniform 

Declaratory Judgment Act ("UDJA"), Texas Civil Practice & Remedies Code Section 

37.001 et seq. An actual and justiciable controversy exists and has arisen between 

Attorneys and Clients. Attorneys seek judgment against Defendants pursuant to the 

UDJA declaring the rights, status and other legal relations of Attorneys and Clients 

regarding the payment of Attorneys interest in the Settlement proceeds. Because the 

Estate is a party to the Settlement, this Honorable Court has exclusive jurisdiction to 

declare Attorneys legal interests in the Settlement proceeds. 

5.03 Attorneys are entitled to a declaration from this Honorable Court to the 

following: 

a. Attorneys own a property right in the Settlement proceeds; 

b. Attorneys are entitled to immediate possession of their property right in the 

Settlement proceeds; 

c. This Honorable Court has exclusive jurisdiction to declare the rights of the 

parties to the Settlement proceeds; 
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d. Attorneys are entitled to the full and exclusive use, possession and enjoyment 

of their interest in the Settlement proceeds; 

e. That it is in the best interest of the Estate to pay Attorneys their interest in the 

Settlement proceeds; and 

f. That the Clients and JPM be directed to pay Attorneys interest in the 

Settlement proceeds directly to Attorneys. 

5.04 Attorneys also seek all legal fees and expenses from Clients as allowed 

under the UDJA as this would be fair and equitable given the facts and circumstances of 

this dispute. 

VI. 
A HORNEY'S FEES 

6.01 Pursuant to 37.009 and/or 38.001 of the Texas Civil Practice and 

Remedies Code, Attorneys seek all reasonable and necessary attorney's fees in this 

case which include the following: 

a. Preparation and trial of this lawsuit; 

b. Post-Trial, pre-appeal legal services; 

c. An appeal to the court of appeals; 

d. Making or responding to an application for writ of error to the Supreme Court 

of Texas; 

e. An appeal to the Supreme Court of Texas in the event application for writ of 

error is granted; and 

f. Post-judgment discovery and collection in the event execution on the judgment 

is necessary. 

VII. 
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ELEMENTS FOR INJUNCTIVE RELIEF 

. 7.01 Attorneys are likely to succeed on the merits of this lawsuit because 

Attorneys have a probable right to relief they seek on final hearing. On final hearing 

Attorneys are likely to prove each and every element of all claims asserted against 

Clients as foregoing shows that Attorneys fully performed under the Agreement. 

Attorneys have a security interest in the Settlement proceeds and Clients have informed 

Attorneys that they do not intend to pay or honor Attorneys interest in the Settlement 

proceeds. 

7.02 Unless this Honorable Court immediately restrains Clients form diverting 

the Settlement proceeds to their own attorneys, the Attorneys will suffer immediate and 

irreparable injury, for which there is no adequate remedy at law, because in effect, 

Attorneys will have lost the protection of their security interest in the Settlement 

proceeds. Attorneys have a lien on and security interest in the Settlement proceeds, 

the purpose of which is to prevent Clients from taking all of the Settlement proceeds and 

unilaterally controlling their use and disposition. The Clients simply saying that they will 

instruct their attorney to keep some unspecified portion of the Settlement proceeds in 

his trust account eviscerates Attorneys' security interest in the Settlement Proceeds. 

Attorneys will show the court the following: 

a) The harm to Attorneys is imminent because Clients have started to finalize 

the Settlement and are attempting to have Attorneys' interest in the 

Settlement proceeds paid to Clients' attorney, Jeff Levinger. 

b) This imminent harm will cause Attorneys irreparable injury in that once 

Defendants pay the Settlement proceeds to Jeff Levinger, Attorneys will not 

----~T-------------------------------------------·------~---~ 8 
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be able to enforce their lien and security interest because Levinger will claim 

that he is obligated to hold the funds in his trust account, interest free, until 

the ownership of the fees is resolved. But Rules 1.14 of the Texas Rules of 

Professional Conduct do not require, nor do they even allow, Clients attorney 

to even take possession of the Settlement proceeds. Instead, Attorneys' lien 

and security interest allow them to take possession of their interest in the 

Settlement proceeds. Thus, unless a temporary restraining order and 

temporary injunction are issued, Attorney's lien and security interest in the 

Settlement proceeds will be eviscerated. In addition, Attorneys' interest in the 

Settlement proceeds will not be protected from unauthorized distributions, 

conversion, or bank failure. 

c) There is no adequate remedy at law which will enforce Attorneys' lien and 

security interest absent action from this Court. Further, Clients will not be 

financially able to respond in damages upon final trial from this intervention 

unless Attorney's interest in the Settlement proceeds is protected by this 

Court. 

VIII. 
BOND 

8.01 Attorneys are willing to post a reasonable temporary restraining order bond and 

request the court to set such bond. 

IX. 
TRO REMEDY 

9.01 Attorneys have met Attorneys' burden by establishing each element which 

must be present before injunctive relief can be granted by this court, therefore Attorneys 
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are entitled to the requested temporary restraining order. 

9.02 Attorneys request the court to issue an Order: 

a. Restraining Clients from taking any action to transfer, 

liquidate, convert, encumber, pledge, loan, share, sale, market for sale, 

conceal, hide, secret, dissipate, deplete, neglect, misuse, damage and/or 

destroy, lease, assign, granting a lien, security interest, or other interest in, 

allow the use of, or otherwise dispose of any and all part of Attorneys' 

interest in the Settlement proceeds; 

b. Ordering that Defendants and any of his, her, their, or its 

agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

1. Deposit into the registry of this Court the portion of 

Attorneys' interest in the Settlement proceeds which Clients 

contend they do not owe Attorneys under the Agreement, which 

shall remain on deposit in the registry until further Order of the 

Court, when such funds become available and are ripe for 

distribution from JPMorgan Chase, N.A. to the underlying Plaintiffs 

in satisfaction of the confidential settlement agreement reached 

herein; 

2. Pay directly to Attorneys the portion of Attorneys' 

interest in the Settlement proceeds which Clients do not dispute to 

be due and owing from the Settlement proceeds immediately when 

those funds become available under the terms of the Settlement. 

9.03 It is essential that grant a temporary restraining order as requested he~ein 

in order to preserve the status quo during the pendency of this action. 

9.04 That after notice and hearing the Court convert the temporary restraining 

order into a temporary injunction, and that on final trial on the merits, that the Court 

disburse to Attorneys all funds deposited into the registry of the Court pursuant to the 
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temporary restraining order and temporary injunction. 

X. 
MOTION TO REQUIRE DEPOSIT OF FUNDS 

!WHICH IS A NON-APPEALABLE ORDER THAT IS NOT 
INJUNCTIVE RELIEF-AS A MATTER OF LAW) 

10.01 This court has the inherent power to order that disputed funds be 

deposited in the registry of the court. See Prodeco Exploration, Inc. v. Ware, 684 

S.W.2d 199, 201 (Tex. Civ. App.-Houston [1'1 Dist.]1984, no writ) ("The trial court has 

the inherent authority to direct [a party] to deposit disputed funds into the registry of the 

court pending the outcome of the litigation."); see also Castilleja v. Camero, 414 S.W.2d 

431, 433 (Tex. 1967). In addition, in order to secure an order directing a party to 

deposit disputed funds in the registry of the Court. a party does not have to 

, satisfy the prerequisite for securing a temporary restraining order or temporary 

injunction. Diana River & Assocs., P.C. v. Calvillo, 986 S.W.2d 795, 797-798 (Tex. 

App.-Corpus Christi 1999, no pet.) (citing McQuadev. E.D. Sys. Corp., 570 S.W.2d 

33, 35 (Tex. Civ. App.-Dallas 1978, no writ)). Orders to deposit money into the 

registry of the court cannot be characterized as temporary injunctions and are non-

appealable. Prodeco, 684 S.W.2d at 201; Alpha Petroleum Co. v. Dunn, 60 S.W.2d 

469, 471 (Tex. Civ. App.-Galveston 1933, writ dism'd). 

10.02 Clients have filed a pleading in response to Attorneys' intervention 

wherein Clients admit that there are disputed funds from the Settlement proceeds. But 

Clients do not identify the amount of the disputed portion of the Settlement proceeds. 

Clients suggest that this unidentified amount of funds be kept in their possession, 

through their attorney, Jeff Levinger, pending the outcome of this dispute. In essence, 

Clients want to continue to control all disputed funds without oversight from this Court 

11 
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and without even identifying the amount they dispute. That is obviously unacceptable to 

Attorneys to let the fox guard the hen house pending the outcome of this matter. 

10.03 Accordingly, pursuant to this Court's inherent power, Attorneys move this 

Court to order that all of the Settlement proceeds be deposited into the registry of this 

Court pending further order of this Court so that the Settlement can be funded, JPM can 

be dismissed, and all parties with any interest in the Settlement proceeds can assert 

their claims and they can be resolved without any fear that one party or the other will 

dissipate the funds or secure an advantage over the other through possession of the 

funds pending the outcome of this dispute. The Court can then determine. What 

amount is in dispute, who is making a claim to the disputed amount, the basis for any 

such claim, and ultimately to whom the funds should be distributed. 

WHEREFORE, PREMISES CONSIDERED, Attorneys respectfully request for all 

relief requested herein, as well as such other and further relief, in law or in equity, to 

which they may show themselves justly entitled. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

BRIAN P. LAUTEN 
State Bar No. 24031603 
blauten@brianlauten.com 
3811 Turtle Creek Boulevard 
Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 

ATTORNEYS FOR INTERVENORS 
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CERTIFICATE OF SERVICE 

In accordance with Rule 21a of the Texas Rules of Civil Procedure, the 
undersigned certifies that a true and correct copy of the foregoing instrument has been 
served upon all counsel of record via the ECF case manager system and by electronic 
filing on April 9, 2018. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Intervenor Jo Hopper 

Jeffrey S. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its Corporate Capacity 
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Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L. L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.younq@bakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 

§ 
§ 

JON. HOPPER, § 
§ 

Intervenor, § 
§ 

~ § 
§ 

JPMORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER, and LAURA § 
S. WASSMER, § 

§ 
Defendants. § 

JOHN L. MALESOV AS, d/b/a 
MALESOV AS LAW FIRM, and 

§ 
§ 

FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of U1e ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, 1'\.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COliRT 

NO.1 

OF DALLAS COUNTY, TEXAS 

VERIF1 CATION 

STATE OF TEXAS ) 
) 

COUNTY OF DALLAS ) 

I 

' ' 
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BEFORE ME, the undersigned authority, on this day personally appeared ANTHONY L. 

VITULLO, who, being by me duly sworn on oath, deposed and stated that he is a Senior Partner 

at Fee, Smith, Sharp & Vitullo, LLP, named as Intervenor in the above-entitled and numbered 

cause; that he has read JOHN L. MALESOV AS, d/b/a MALESOV AS LAW FIRM AND FEE, 

SMITH, SHARP & VITULLO, IJLP'S CONSOLIDATED FIRST AMENDED JOINT 

PETITION IN INTERVENTION AND PETITION FOR DECLARATORY JUDGMENT 

AND API'LICATION F'OR TEMPORARY RESTRAINING ORDER AND FOR 

TEMPOR-\RY INJUNCTION AND REQUESTS FOR DISCLOSURES; and that every 

statement contained U1erein is within his personal knowledge and is.true and correct, and that he 

is authorized lo sign on behalf of Fee, Smith, Sharp & Vitullo, LLP. 

c SUB]l}~RIBED AND 
--~--~~· 2018. 

SWORN TO BEFORE ME this ~day of 

2 

~ I ,1 t! 1 
/ Li.M~r.tXJ., t1 , . " 

NOTA1~Y PUBLIC IN AND ... OR 
THE STATE OF TEXA.S 

M.Y'cor£11ssroN Ex.PIREs:_ q -1~~2D t? 

Page 190

MR:190



0 ORIGINAL 
CAUSE NO PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § _____________________ § 

JO N. HOPPER, 

Intervenor, 

v. 

JPMORGAN CHASE BANK, N.A, 
STEPHEN B. HOPPER, and LAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

V. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ . 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

OF DALLAS COUNTY, TEXAS 

TEMPORARY RESTRAINING ORDER 

Came to be heard on the gTH day of April 2018, the minimum amount of notice 

having been duly provided pursuant to Local Rule 2.02(a) of Dallas County, Fee Smith 

Sharp & Vitullo, LLP and John L. Malesovas d/b/a Malesovas Law Firm's (collectively, 

"Intervenors") Verified Petition(s) in Intervention, Application for Temporary Restraining 

Order, Temporary Injunction, and Application for Declaratory Relief against, inter alia, 

ffi ::-;-;-=-u':ii'iO: 1 
Cli\U ' 
UllUCI\ _ JEMPO»AI\Y RESlRAIHING ORU 
lUU9'14i 

EXHIBIT I 

I , 

~ I 

~F---~~~====~---~ 
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!. 

Stephen Hopper and Laura Wassmer, individually and as beneficiaries of the Estate of 

Max D. Hopper, deceased, (hereinafter jointly "Clients") and JPMorgan Chase Bank, 

N.A. (hereinafter "JPM") (Clients and JPM hereinafter jointly, 'Defendants" with respect 

to the claims now pending in this Intervention). 

The Court, after considering the Intervenors' Collective Verified Originai Petition 

in Intervention, Application for Temporary Restraining Order, Temporary Injunction, and 

Application for Declaratory Relief, the evidence submitted by Intervenors in camera, the 

relevant exhibits, the arguments of counsel, concludes that-unless immediately 

restrained, Defendants will irreparably injure Intervenors. 

This Court has subject matter jurisdiction over the dispute brought before it under 

both, TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 2014), and, TEX. CIV. PRAC. & 

REM. CODE§ 37.005 et seq. (Vernon 2014) (authorizing declaratory judgment actions in 

probate court when such relief is germane to an Estate). 

Intervenors respective Pleas and application for TRO are timely filed, given that 

this Court has yet to sign a judgment; and, therefore, retains plenary power over this 

pr~ceeding. See TEX. R. C1v. P. 60 et seq. 

This Court has, preliminarily, taken judicial notice, pursuant to Rule 201 of the 

Texas Rules of Evidence, of the following facts that, in reasonable probability, appear to 

be true at this preliminary stage of the proceeding: 

1.) In, around, or about November of 2015, Clients executed a valid and 

enforceable contingency agreement ("CA") with Intervenors; 

2.) On or about April 5, 2018, attorneys for Clients and JPM appeared 

before this Court and announced, without revealing any of the 

substantive terms, that a confidential settlement had been reached 

between them in the underlying dispute pending in this Court 

(hereinafter "Settlement"); 

3.) On or about the same day, April 5, 2018, but-literally what appears 

to have been within minutes after the Court was informed that a 

settlement had been reached by the parties in this underlying 

dispute-Clients terminated their CA with Intervenors by and through 

their attorney, James Pennington; 

2 

Page 192

MR:192

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 37.005
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 37.005
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=&cite=TXESS32.007


4.) Intervenors have filed what, by all accounts, appears to be a valid 

and enforceable First Party Attorney's Fees Lien in the proceeds of 

the Settlement; 

5.) Intervenors fully performed; or, at the very least, substantially and 

materially performed all of their duties, responsibilities, and 

obligations under the CA at or before the time Clients terminated the 

CA-as those legal terms are meant in, Tillery & Tillery v. Zurich Ins. 

Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 2018, no pet.), 

Enochs v. Brown, 872 S.W.2d 312, 317 (Tex. App.-Austin 1994, no 

writ), disapproved of on unrelated grounds, by Roberts v. Williamson, 

111 S.W.3d 113 (Tex. 2003), and Mandell & Wright, 441 S.W.2d 841, 

84 7 (Tex. 1969); and 

6.} Given the timing of the termination of Intervenors, Clients are 

estopped, quasi-estopped, and/or have waived any and all defenses, 

if any, that could or would be lodged to the CA or the quality of the 

legal services performed by Intervenors. 

Based upon these preliminary findings, this Court is of the opinion that 

Intervenors have established a probability of success on the merits on their application 

for, inter alia, declaratory relief. See TEX. CiV. PRAC. & REM. CoDE § 37.004 et seq. 

(Vernon 2014). This Court is of the opinion that, unless restrained, one or more 

Defendants are likely to cause permanent damage to Intervenors, should they be 

allowed to transfer, hypothecate, assign, or take title to Intervenors' interest in the 

settlement proceeds before the pleas in Intervention are adjudicated on the merits. 

Such harm would be irreparable because this Court is of the opinion that there is no 

showing; or, in the alternative, an inadequate showing that Defendants could timely and 

immediately pay the disputed funds to Intervenors, should Intervenors ultimately prevail 

in this proceeding, and because Intervenors have a security interest in and lien upon a 

portion of the settlement proceeds which would be eviscerated by allowing Clients to 

dispose of 100% of the settlement proceeds as they saw fit. Moreover, given the 

3 
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Court's preliminary findings set forth above in (i)-(vi), Intervenors have established a 

property right and secured interest in the proceeds at issue. 

The Court is, THEREFORE, of the opinion that Intervenors are entitled to the 

issuance of a Temporary Restraining Order and that such an Order is necessary to 

protect Intervenors' rights. This ORDER is necessary because of the immediate need 

to enforce the security interest and lien which Intervenors have in a portion of the 

settlement proceeds and to stop the wrongful flow of funds in the near future from being 

disseminated to either Clients or their attorneys, or some other third party subject to 

Clients' direction and control, upon which Intervenors would have no adequate remedy 

at law. Without intervention by this Court, Intervenors' property right, that is Intervenors' 

security interest in and lien upon the settlement proceeds, would be destroyed and 

there would be no way to restore that property right in the Settlement proceeds 

themselves. 

This Court is further of the opinion that Intervenors are entitled to an EXPEDITED 

DISCOVERY ORDER Therefore, Stephen Hopper and Laura Wassmer shall be made 

available for deposition on and certainly no later than Tuesday, April 17, 2018. If the 

parties cannot agree on a suitable location for these depositions, they shall be taken in 

this Court's jury room. The depositions are limited solely to the matters in dispute in the 

pled Intervention filings and shall last no longer !han two hours per deponent (per side). 

In addition, Intervenors may serve a duces tecum with the deposition notices, which 

shall be limited to no more than seven (7) discovery requests. The deposition notice 

shal_l provide two business days notice to the deponent. 

It is further ORDERED that Intervenors may move this Court for a dispositive 

summary judgment on 14 days notice of any hearing; and ary response shall be due to 

be filed within 5 days of the hearing; and any reply shall be due to be filed within 2 days 

of the hearing. 

It is therefore ORDERED, ADJUDGED, and DECREED that Defendants, 

Stephen Hopper, Laura Wassmer, and JPMorgan Chase, NA, and any of his, her, 

their, or its agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

4 
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1) Deposit all of the settlement proceeds due to Stephen B. Hopper and Laura s. 
Wassmer, individually and as beneficiaries of the Estate of Max Hopper, 
Deceased, into a safekeeping account with JPMorgan Chase Bank, NA, to be 
held in trust untif further Order of this Court. Funds in the safekeeping account 
shall be withdrawn only upon Order of this Court; 

2) The parties are ORDERED to preserve and prevent the destruction of all 
documents, including electronic data, emails, and notes, that relate in any way to 
the matters and claims set forth in the Intervenors' respective Pleas on file-and, 
moreover, all electronic storage devices must be imaged and preserved. "h(\ 
IT IS FURTHER ORDERED that this order is effegtive im ediately upon 1'01

' J 
'\C8tt n ~_v~C<f~ 1 

Intervenors' dep9J~ with 'the appropriate clerk of this Court a, n 1n the--amount of ~ 

$ [{)} D? ~.00 (U.S. dollars). 

IT IS FURTHER ORDERED that Intervenors' application for a temporary 

ction is set for an evidentiary hearing and will be heard before this Court on 

' . at 9 o'clock A_.m., and that Stephen Hopper, 

Laur Wassmer, and JPMorgan Chase, N.A. appear and show cause, if any, why this 

Temporary Restraining Order should not be continued and converted into a Temporary 

Injunction until final hearing and trial her'!ff(. 

Signed and issued this the /0 day of April2018, at Jj.; 01) o'clock f.m. 

5 
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N0.1 

DALLAS COUl\"TY, TEXAS 

CHARGE OF THE COURT 

MEMBERS OF THE JURY: 
~ 

After the closing arguments, youl \V[ll go to the jury room to decide the case, answer the 
questions that are attached, and reacjl a verdict. You may discuss the case with other jurors only when 
you are all together in the jury room. 

Remember my previous instructions: Do not discuss the case with anyone else, either in person 
or by llllY other means. Do not do any indeJ?endent investigation about the case or conduct any research. 
Do not look up any words in dictionaries or on the Internet. Do not post information about the case on 

I 

the Internet. Do not share any special knowledge or experiences with the other jurors. Do not use your 
phone or any other electronic device duri.~g your deliberations for any reason. 

Any notes you have taken are fo)your own personal use. You may take your notes back into 
the jury room and consult them during deliberations, but do not show or read your notes to your fellow 
jurors during your deliberations. Your qotes are not evidence. Each of you should rely on your 
independent recollection of the evidence 1\nd not be influenced by the fact that another juror has or has 
not taken notes. '' i 

You must leave your notes with tJe bailiff when you are not deliberating. The bailiff will give 
your notes to me promptly after collecting them from you. I will make sure your notes are kept in a 
safe, secure location and not disclosed ~ anyone. After you complete your deliberations, the bailiff 
will collect your notes. When you are relbased from jury duty, the bailiff will promptly destroy your 
notes so that nobody can read what you wrote. 

EXHIBIT 

lJ ORlGJNAL G 

I 
I 
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' i 

""'"''""' """"'"00' '"' -~ "" '"''""~ 
I. Do not let bias, prejudice, or sympathy play any part in your decision. 

I 

2. Base your answers only on,the evidence admitted in court and on the law that is in these 
instructions and questions. Do not consitler or discuss any evidence that was not admitted in the 
courtroom. 

3. You are to make up your own minds about the facts. You are the sole judges of the 
credibility of the witnesses and the weigbt to give their testimony. But on matters of law, you must 
follow all of my instructions. 

4. If my instructions use a Word in a way that is different from its ordinary meaning, use 
the meaning I give you, which will be a ~roper legal defmition. 

5. All the questions and ans:wers are important. No one should say that any question or 
answer is not important. 

6. Answer "yes" or "no" to·; all questions unles.s you are told otherwise. A "yes" answer 
must be based on a preponderance of the evidence unless you are told otherwise. Whenever a question 
requires an answer other than ''yes'' or "no," your answer must be based on a preponderance of the 
evidence unless you are told otherwise. , 

The tero "preponderance of the evidence" means the greater weigbt of credible evidence 
presented in this case. If you do not find;that a preponderance of the evidence supports a ''yes" answer, 
then answer "no." A preponderance of the evidence is not measured by the number of witnesses or by 
the number of documents admitted ir\ evidence. For a fact to be proved by a preponderance of the 
evidence, you must fmd that the fact is more likely true than not true. 

' J 

A fact may be established by direct evidence or by circumstantial evidence or both. A fact is 
established by direct evidence when proved by docwnentary evidence or by witnesses who saw the act 
done or heard the words spoken. A fact,is established by circumstantial evidence when it may be fairly 
and reasonably inferred from the other ,facts proved. 

7. A party's conduct includes the conduct of another who acts with the party's authority 
or apparent authority. Authority for ahother to act for a party must arise from the party's agreement 
that the other act on behalf and for the,benefit of the party. If a party so authorizes another to perfonn 
an act, that other party is also autho,J:ized to do whatever else is proper, usual, and necessary to 
perfonn the act expressly authorized. Apparent authority exists if a party (1) knowingly permits 

2 
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I 

another to hold himself out as having aut ority or, (2) through lack of ordinary care, bestows on 
another such indications of authority that jead a reasonably prudent person to rely on the apparent 
existence of authority to rjs detriment. bnly the acts of the party sought to. be charged with 
responsibility for the conduct of anothef may be considered in detennining whether apparent 
authority exists. , · 

I ,, 
8. Do not decide who you think should win before you answer the questions and then just 

answer the questions to match your decision. Answer each question carefully without considering who 
\¥'ill win. Do not discuss or coruiider the effect your answers will have. 

,I 

9. Do not answer questions by drawing straws or by any method of chance. 

' ' 

10. Some questions might ask you for a dollar amount. Do not agree in advance to decide 
on a dollar amount by adding up eachjurot's amount and then figuring the average. 

ll. Do not trade your answersi'For example, do not say, "I w!ll answer this question your 
way if you answer another question my way." 

• I 
1 

12. Unless otherwise instruct~d, the answers to the questions must be based on the decision 
of at least five of the six jurors. The same five jurors must agree on every answer. Do not agree to be 
bound by a vote of anything less than five jurors, even if it would be a majority. 

13. In answering questions about damages, answer each question separately. Do not 
increase or reduee the amount in one answer because of your answer to any other question about 
damages, Do not speculate about what a· party's ultimate recovery may or may not be. Any recovery 
"'ill be determined by the court when itiapplies the law to your answers at the time of the judgment. 
Do not add any amount for interest on diunages, if any.· 

As I have said before, if you do not follow these instructions, you will be guilty of juror 
niisconduct, and I might have to order a new trial and start this process over again. This would waste 
your time and the parties' money, and would requlre the taxpayers of this county to pay for another 
triaL If a juror breaks any of these rules, tell that person to stop and report it to me immediately. 

. I 
I 

i 

I 
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DEFINITIONS 

"JPMorgan" means JPMorgan C~ase Bank, N.A. 

"Fee Agreement" means Plaintiffs Exhibit 7. 
I 

"The Estate" means the Estate of Max D. Hopper. 
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I 

Question No. 1 

After JPMorgan was appointed In ependent Administrator on June 30, 2010, did JPMorgan 
fail to comply with one or more of the follfwing fiduciary duties: 

' -
a. JPMorgan's duty to act toward Jo Hopper in the utmost good faifu and exercise fue 

most scrupulous honesty; : 
• 

Answer "Yes" or "No":~-¥__...<;~$..__ __ _ 

b. JPMorgan's duty to place the interests of Jo Hopper above its own and to not use fue 
advantage of its position t6 gain any benefit for itself at the expense of.Jo Hopper; 

A..nswer "Yes" or "Non: 

c. JPMorgan's duty to fully and fairly disclose to Jo Hopper all material facts known to 
JPMorgan fuat might affect her rights. 

Answer "Yes" or "No": _ _,y,__,e:...S..L--

i 
l 
'! 

I 
! 
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J· 
i 

I 
I 

If you answered "Yes" to any subp of Question No. 1, then answer the following question, 
· Otherwise, do not answer the following q 'estion. 

Question No. 2 I 
I 
I 

What swn of money, if any, if paid now in cash, would fairly and re~sonably compensate Jo 
Hopper for her damages, if any, that were proximately caused by such conduct? 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, 
and without which cause such event would not have occurred. In order to be a proximate 
cause, the act or omission complained of must be such that a person using the degree of care 
required of him or her would have foreseen that the event, or some similar event might 
reasonably result therefrom. Ther'e may be more than one proximate cause of an event. 

Consider the following element ~f damages, if any, and none other. 

Do not add any amount for interest on damages, if any. 

Answer in dollars and cents, if any. 

a. Jo Hopper's mental an&l!ish sustained in the past. 

"Mental anguish" means a relatively high degree of mental pain and distress that is more than 
. mere worry, anxiety, vexation, embarrassment, or anger. · 

Answer:$ 5001@ .~ 
b. Attorneys' fees paid by fo Hopper before this lawsuit to address JPMorgan's breaches 

of its fiduciary duties. ; 

Answer: $ aB.a ,""l&t;,% 

I 
j 
! 
I 6 

I 
I : 
I I 
I 1 

I 
I 
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Answer the following question on!, if you unanimously answered ''yes" to Question No. 1 
and with an amount greater than $0 to an. part of Question No. 2. Otherwise, do not answer the 
following question. j 

To answer ''yes" to the following: question, your answer must be unanimous. You may 
answer "No" to the following question ocly upon a vote of five or more jurors. Otherwise, you must 
not answer the following question. 

Question No.3 

I 
Do you find by clear and convincihg evidence that the hartn to Jo Hopper from JPMorgan's 

breach of fiduciary duty resulted from malice? 

"Clear and convincing evidence" means the measure or degree of proof that produces a fum 
belief or conviction of the truth of the allegation sought to be established. 

"Malice" means a specific inten\ by JPMorgan to cause substantial injury or harm to Jo 
Hopper. 

Answer "Yes" or "No": --fy_.B.._;:)""-_ __;_ 

I 
I 
j 
I 
I 
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I 

Answer the following question o y if you unanimously answered "Yes" to Question No. 3. 
Otherwise, do not llilSWer the following ql estion. 

Y au must unanimously agree on the amount of any award of exemplary damages. 
' 

Question No.4 f 

; · What sum of money, if any, if paid now in cash, should be assessed against JPMorgan and 
awarded to Jo Hopper as exemplary dam,ages, if any, ·for the conduct found in response ·to Question 
No.3? 

"Exemplary damages" means an amount that you may in your discretion award as a penalty 
or by way of punishment. 

Factors to consider in awarding ~xernplary damages, if any, are--
1. The nature of the y;rong; 
2. The character of the conduct involved; 
3. The degree of culpability of JPMorgan; 
4. The situation and sensibilities of the pa.'iies concerned; 
5. The extent to which such conduct offends a public sense of justice and 

propriety; and 
6. The net worth ofJFMorgan. 

J 
Answer in dollars and cents, if any. 

Answer:$ a,,QOO, CX)Q.?OO. oO 

. I 
( 
I 
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ff "'' ~•-of wiili ~ -~• l., ili= SO <o ~y "'''"' of Q""""' 2, '"" _, 
the following question. Otherwise do not dnswer the following question. 

Question No.5 ,I 

' 
Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duty, 

if any, of those named below proximately: cause Jo Hopper's damages? 

"Negligence" means failure to use ordinary care, that is, failing to do that which a person of 
ordinary prudence would have done under the same or similar circumstances or doing that 
whi«h a person of ordinary prudence would not have done under the same or similar 
circumstances. 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or simi!~ circumstances. 

"Proximate cause" means a causf! that was a substantial factor in bringing about an event, 
and without which cause such event would not have occurred. In order to be a proximate 
cause, the act or omission compl.iined of must be such that a person using the degree of care 
required of him or her would have foreseen that the event, or some similar event might 
reasonably result therefrom. There may be more than one proximate cause of an event 

! 

"Knowing participation in JPMorgan's breach of fiduciary duty" requires that (I) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. Answer "Yes" or "No" Vfith regard to the negligence, if any, of the following: 

Jo Hopper 

b. Answer "Yes" or "No" with regard to knowing participation in JPMorgan's breach 
of fiduciary duty, if any; of each of the following: 

. Stephen Hopper 
Laura Wassmer 
Gary Stolbach and Glast, Phillips & Murray 

f 
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If you answered "Yes" to Question 5 for more than one of those named below, then answer 
the following question. Otherwise do notj~swer the following question. 

Assign percentages of responsibi~ty only to those you found caused or contributed to cau$e 
the injury you found in question 2. The percentages you find must total! 00 percent. The percentages 
must be expressed in whole numbers. Thll percentage of responsibility attributable to any one is not 
necessarily measured by the number of ~cts or omissions fotmd. The percentage attributable to any 
one need not be the same percentage attr1buted to that one in answering another question. 

Question No. 6 

For each person or entity you found caused or contributed to cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper 
Stephen Hopper 
Laura Wassmer , 

' ' 

Gary Stolbach and Glast, Phil!ipk & Murray 

Total 

I 

J 

---

10 
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Question No. 7 

Did JPMorgan fail to comply with I 
Answer"Yes"or"No": 'ltfi,S : r . 

e Fee Agreement with regard to Jo Hopper? 

11 
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If you answered "Yes" to Questio No. 7, then answer the following question. Otherwise, do 

not answer the following question. 

Question No.8 
'W'hat sum of money, if any, if puid now in cash, would .fairly and reasonably compensate Jo· 

Hopper for her damages, if any, that resulted from such failure to comply? 
( 

. I 

Consider the following elements 'of damages, if any, and none other. 

Do not add any BT\lount for interest on damages, if any. 

Answer separately in dollars and ce:1ts for damages, if any, with respect to each of the 

following: 
a. Attorney's fees paid by Jo Hopper before this lawsuit to address JPMorgan's failure 

. I 

to perform its responsibilities under the Fee Agreement 

Answer:$. @,1 £e), CJJ. 
b. Money owed to Jo Hopper for reimbursement of expenses. 

Answer: $ 2~ 
1 
&5/, '-t'f: 
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I 
not answer the following question. 

Question No. 9 . 

\\'hat is a reasonable fee for the 11ecessary services of Jo Hopper's attorneys regarding her 
claim for breach of contract, stated in doll'ars and cents? 

Factors to consider in determining a reasonable fee include: 
!. The time and labor requirep, the novelty and difficulty of the questions involved, and 

the skill required to perform the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer. 
3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved and the results obtained .. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professional relationship with the client. 
7. The experience, reputation, and ability of the lawyer or lawyers performing the 

services. 
8. Whether the fee is fixed or contingent on results obtained or uncertainty of collection 

before the legal services have been rendered. 

Answer with an amount for each of the following: 

l. For representation through this triaL 

Answer:$ 41 O(a I,. 1Sifr~OO 
2. For representation throu~h appeal to the court of appeals. 

Answer:$ ~W,COO.O? 

3. For representation at the petition for review stage in the Supreme Court of Texas. 

Answer:$ 50, CCX),. 00 
4. For representation at the merits briefing stage in the Supreme Court of Texas. 

Answer: $ JfL O(X), 00 

5. For representation thropgh oral argument and the completion of proceedings in the 
Supreme Court of Texas. 

l 
Answer:$ 'f01tf1J, DO 

., 
I 

i 
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Question No. 10 

Does JPMorgan M Independen Administrator hold money that m equity and good 

conscience belongs to Jo Hopper? 

Answer "Yes" or "No":~ 

14 . 
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I 
If you answered "Yes" to Questio No. 10, then answer the following question. Otherwise, 

do not answer the following question. 

Question No. 11 

What is the amount of money held by JPMorgan as Independent Administrator that in equity 

and good conscience belongs to Jo Hopper? 

Answer: $ '2%1 (p &2,00 
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Question No. 12 

What is a reasonable fee for the ecessary services of Jo Hopper's attorneys regarding the 
Robledo claims, stated in dollars and cen, ? 

"Robledo claims" mean all the declaratory judgment claims that regarding the house !illd lot 
located at 9 Robledo Drive, Dallas, Texas and other issues addressed in the court of appeals 
opinion issued in December 2014!. 

Factors to consider in determining a reasonable fee include: 
I. 1be time and labor required, the novelty and difficulty of the questions involved, and 

the skill required to perform the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawy';lr. 
3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved and the results obtained. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professional relationship with the client. 
7. The experience, reputation, and ability of the lawyer or lawyers performing the 

services. 
8. Whether the fee is fixed or contingent on results obtained or uncertainty of collection 

before the legal services have been rendened. 

Answer with an amount for each of the following: 
1. For representation through thls triaL .. 

Answer:$ 4.0'52,0'32:60 
' 

' 2. For representation in a future appeal through appeal to the court of appeals. 
, I 

Answer:$ 2.D0100{_), 60 
I 

3. For representation in atfutureappeal at the petition for review stage in the Supreme 
Court of Texas. ' 

AnSWer;$ 56
1 
a-;{), 00 I 

r 
4. For representation in a future appeal at the merits briefing stage in the Supreme Court 

of Texas. 

Answer: $ 7!5, DCO . 06 
' 5. For representation in~ future appeal through oral!lfgument and the completion of 

pro~ngs in the Su!L,reme Court of Texas. 
Answer: $ 2Jd. t.:£.D OU 
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Question No. 13 

What is a reasonable fee for the necessary services of Jo Hopper's attorneys in obtaining a 
ruling that Jo Hopper does not owe the ~tate any money for attorneys' fees, stated in dollars and 
cents? 1 • 

' 
Factors to consider in determining a reasonable fee include: 
I. The time and labor required, the novelty and difficulty of the questions involved, and 

the skill required to perform the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer. 
3. The fee customarily charged in the locality for similar legal services. 
4. The amour.t i1wolved and the results obtained. · 
5. The time limitations imposed by the client or by the circumstances . 

. 6. The nature and length of the professional relationship with the client. 
7. The experience, reputation, and· ability of the lawyer or lawyers performing the 

services. 
8. Whether the fee is fixed or' contingent on results obtained or uncertainty of collection 

before the legal services hilve been rendered. 

Answer with an amount for each of the following: 

1. For representation througJ;l this trial. 

Answer: $ IH {o q , R'~~O 
2. For representation through appeal to the court of appeals. 

Answer: $ ¢ Q)Ql oro C() 
l 

3. For representation at the petition for review stage in the Supreme Court of Texas, 

Answer; $ 76. Dd:J ·0'0 . 
• 

4. For representation at the ,merits briefing stage in the Supreme Court of Texas. 

Answer: $ 1'i; OCfJ' 0 0 
i 

5. For representation tbrotigh oral argument and the completion of proceedings in the 
Supreme Court of Texas. 

Answer: $ JO. 0 0(), (j.> 

I 
17 
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Question No. 14 

. Did JPMorgan fail to comply with, e Fee Agreement with respect to Stephen Hopper and/or 

Laura Wassmer? i 

Answer "Yes» or "No'' for· each oflhe following: 

Stephen B. Hopper: yfls 
Laura S. Wassmer: ~5__ 
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!fyoo ="'"' Q'otiooN=b<• t "Yo,'· A'~" ilii" Q>mtioo <Y>ecwi• d, ""' ~"w" 
the :allowing question. 

Question No. 15 

\!lhat swn of money, if Sl".y, if paid n0w in cash, would fairly a.'1d reasonably compensate 
Stephen B. Hopper and! or Laura S. Wassmer for their damages, ifany, that resulted from JPMorgan 's 
failure to comply with the Fee Agreemeat? 

Consider the follo;ting elements (lf d!h'T!ages, if any, and none other. 

1 , The amount f legal fees S ephen Hopper paid to his attorneys prier to the inception of the 
litigation that-w atural, pri:J!iaiile and forseeable consequence of JPMorgan's failure 
to comply with the Fee Agreement. 

Answer in dollars and cents, if any, for the following: 

Stephen B. Hopper: $$Lf, J'DD L 00 
_.--._, 

2. The amount o~Jee~Laura Wassmer paid her artomeys prior to the inception of the 
litigation that w?rf'~atuntl, p~o5at5reand forsee~ble co:1Bequence of JPMorgan's failure 
to comply with the Fee Agreem~nt. 

Ar.11wer in dollars and cents, if a.'1y, for the following; 

LauraS. Wru;smer: $ :;£,000, 60 
. --~ 

The loss o~~~\ j;lherit<yJ~ to Stephen B. Hopper that was a natural, probable and 
forseeable coilliequence of JP Morgan's fallti'fe to 06mply with the Fee Agreement, 

' 
Answer in dollars and cents, if any, for1he followiag: , 

l 
Stephen B. Hopper:J-1 1 8 Lf1,3Qf1D6 
4. The ~~~f J?.Qlell.tiaJ inherita~ Laura S. u\)J' assmer that was a natural, ?robable and 

forseeable consequence of JP ;>,1organ' 3 failure to comr;ly with the Fee Agreement. 

Answer in dollars and cenls, if any, forthe foLlowing: 

Laura S. Wassmer: $ 11 W-/75))i, QO 
lj 

I 
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There is no Question No. 16 
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I There is no Question No, 17 
I 
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There is no Question No. 18 
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There is no Question N~>. 19 
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Question No, 20 

After JPMorgan was appointed Inqependent Administrator on June 30, 2010, did JPMorgan 
fail to comply with one or more of the following fiduciary duties, which it owed Stephen B. Hopper 
and Laura S. Wassmer as beneficiaries of the Estate? 

a. JPMorgan's duty to act toWard Stephen Hopper and Laura Wassmer in the utmost 
good faith and exercise the most scrupulous'honesty; 

Answer "Yes" or "No": \J2S: 
I 

b. JPMorgan's duty to place the interests of Stephen Hopper and Laura Wassmer above 
its own and to not use the advantage of its position to gain any benefit for itself at the 
expense of Stephen Hopper and Laura Wassmer; 

Answer "Yes" or "No": -~Y-r€,_S'----

c. JPMorgan's duty to fully and fairly disclose to Stephen Hopper and Laura Wassmer 
all .material facts known to JPMorgan that might affect their rights. 

Answer uyes~, or "No": 

j 
24 
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If you answered "Yes" to Questio 20, then answer the following question. Otherwise, do not 

answer the following question. 

Question No. 2l 
I 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate the 
Estate for damages, if any, resulting from. the conduct complained about in Question 20? 

Consider the following elements of damages, if any, and none pther. 

Any reduction in the value of the Estate. 

Do not add any amount for interest on damages, if any. 

Answer in dollars and cents for damages, if any. 

25 
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II 
If you answered "Yes" to any subpart of Question 20, then answer the following question. 

Otherwise, do not answer the following ~uestion. 

Question No. 22 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate the 
·Stephen Hopper and Laura Wassmer for damages, if any, that were proximately caused by the 
conduct inquired about in Que~tiun 20? : 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him would have fore- seen that the event, or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an event. 

Consider the following elements of damages, if any, and none other. 

Any reduction in the value of the Estate. 

Consider each element separately. Do, not add any amount for interest on damages, if any. 

Answer separately in dollars and cents for damages, if any. 

For Stephen Hopper, in dollars and cents: 

Answer: $ 11 flt../7, 1)00 .C() 

I 

For Laura Wassmer, in dollars and cents: 

Answer: $. I , <f} 41, 500. C() 
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I , the following question. Otherwise do not wer the following question. 

! Question No, 23 : 

I Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duty, 
if any, of those named below proximately :cause Stephen Hopper's, Laura Wassmer's, or the Estate's 
damages? , 

"Negligence" when used with respect to Jo Hopper, Stephen Hopper, and Laura Wassmer 
means failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a 
person of ordinary prudence would not have done tinder the same or similar circumstances. 

"Negligence" when used with respect to the conduct of Gary Stolbach and Glast, Phillips & 
Murray, means failure to use ordinary care, that is, failing to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not have done under the same or similar circumstances. 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances, 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act .or omission complained of must be such that a person using the degree of care required 
of him or her would have fbi:eseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an' event. 

"Knowing participation in JPMotgan's breach of fiduciary duty" requires that {l) the person 
or entily knowingly participated in JPMorgan's breach of fiduciary duty, and {2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. , 

a. 

b. 

Answer ~Yes" or "No" with regard to the negligence, if any, of the following: 

Jo Hopper 
Stephen Hopper 
Laura Wassmer 
Gary Stolbach and Glast, Phillips & Murray 

Jo Hopper / 
Gary Stolbach and Glast, Phillips & Murray 
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I· 

If you answered "Yes" to Questio' 23 for more than one of those named below, then answer 
the following question. Otherwise do not rswer the following question. . . 

' 
Assign percentages of responsibility only to those you found caused or contributed to cause 
the injury you found in question 21. The percentages you find must total 100 percent. The 
percentages must be expressed in whole numbers, The percentage of responsibility 
attributable to any one is not necessarily measured by the number of acts or omissions found, 
The percentage attributable to any one need not be the same percentage attributed to that one 
in answering another question, 

Question No. 24 

For each person or entity you found caused or contributed to ·cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper (negligence) 
Jo Hopper (knowing participation) 
·Stephen Hopper 
Laura Wassmer (negligence) 
Gary Stolbach and Glast, Phillips & Murray (negligence) 
Gary Stolbach and Glast, Phillips & Murray (knowing participation) 

Total 
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No. 
Answer the following question onl)j if you unanimously answered "Yes" to any subpart of Question 

20. Otherwise, do not answer the follo\fing question. · 

I 
To answer "yes" to the following question, your answer must be unanimous. You may answer "No" 

to the following question only upon a vote of five or more jurors. Otherwise, you must not answer the 
following question. 

Question No. 25 

Do you find by clear and convincin;l' evidence that the harm to the Estate from JPMorgan 's breach of 
fiduciary duty resulted from malice? 

"Clear and convincing evidence" means the measure or degree of proof that produces a firm belief or 
conviction of the truth of the· allegation sought to be established. 

"Malice" means a specific intent by JPMorgan to cause substantial injury or harm to the Estate. 

Answer "Yes" or "No": *5..-'----
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I I, 

Amwer the following question onlt if you unanimously answered "Yes" to Question Number 25. 
Otherwise, do not answer the following quejtion. . 

You must unanimously agree on the! amount of any award of exemplary damages. 

Question No. 26 

What sum of money, if any, if paid 'now in cnsh, should be assessed against JPMorgan and awarded 
to Estate as exemplary damages, if any, for the conduct found in response to Question No. 25? 

"Exemplary damages" means an amount that you may in your discretion award as a penalty or by 
way of punishment. 1 

Factors to CO!!Sider in awarding exemplary damages, if any, are-
1. The nature of the wrong; 
2. The character of the conduct involved; 
3. The degree of culpability of JPMorgan; 
4. The situation and sensibilities of the parties concerned; 
5. The extent to which such conduct offends a public sense of justice and propriety; and 
6. The net worth of JPMorgan. 

Answer in dollars and cents, if any. 

Answer:$ '()./:>00{'Df)
1
C;)(X),D0 
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I 
Question No. 27 

Did JPMorgan commit fraud agail)st Stephen B. Hopper and/or Laura S. Wassmer? 

Fraud occurs when-

I. A party makes a material misrepresentation: and 

2. The misrepresentation is made with knowledge of its falsity or made recklessly 
without any knowledge of the truth and as a positive assertion, and 

3. The misrepresentation is made with the intention that it should be acted on by the 
other party, and 

4. The other party relies on the misrepresentation and thereby suffers injury. 

Fraud also occurs when-

1. A party fails to disclose a material fact within the knowledge of that party; and 

2. The party knows that the other party is ignorant of the fact and does not have an 
equal opportunity to discovery the truth; and 

3. The party intends to indJce the other party to take some action by failing to disclose 
the fact; and 

4. The other party suffers injury as a result of acting without knowledge of the 
undisclosed fact. 

"Misrepresentation" means-

1. A statement of opinion based on a false statement of fact; or 

2. A statement of opinion that the maker knows to be false; or 

3. An expression of opinion that is false, made by one who has, or purports to have, 
special knowledge of the subject matter of the opinion. 

! 
Answer "Yes" or "No" with for each of the fol!owing: 

. l 
Stephen B. Hopper: ~ 

Laura S. Wassmer: ~ 
! 
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II 

Answer the following question only if you answered "Yes" to Question Number 27 
Otherwise, do not answer the following estion. 

Question No. 28 

What sum of money, if any, if paid now io cash, would fairly and reasonably compensate 
Stephen Hopper and Laura Wassmer for their damages, if any, that were proximately caused by such 
fraud? 

"Proximate cause" means a cause that was a substantial factor io bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him would have foreseen that the event, or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an event. 

Consider the following elements of damages, if any, and none other. 

1. The amount oflegal fees Stephen Hopper paid to his attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's fraud. 

Answer in dollars and cents, if any, for the following: 

Stephen B. Hopper: $ ~4,'2CO' cO 

2. The amount of legal fees Laura Wassmer paid her attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's fraud. 

3. 

' 
Answer in dollars and cents, if dny, for the following: 

Laura S. Wassmer: $ "}8,. D00-06 

The loss of potential inheritance to Stephen B. Hopper that was a natural, probable and 
forseeable consequence of JP Morgan's fraud. 

! 
Answer in dollars and cents, if any' for the following: 

Stephen B. Hopper: $ /, Sl-11, /j)D , (;;/) 
I . 

4. The loss of potential inlieritartce to Laura S. Wassmer that was a natural, probable and 
forseeable consequence of JP Morgan's fraud. 

1 
I 

Answer in dollars and cents, if'any, for the fo\lowing: 

Laura S. Wassmer: $ /, frL{f, 'f)OO, DQ 
' . 
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If you answered "Yes" to Question 28, thrn answer the following question. Otherwise do not answer 
the following question, . . 

Question No. 29 . 
' 

Did the negligence, if any, or kno.~ng participation in JPMorgan's breach of fiduciary duty, 
if any, of those named below proximately, cause Stephen Hopper's, Laura Wassmer's, or the Estate's 
damages? 

"Negligence" when used with respect to Jo Hopper, Stephen Hopper, and Laura Wassmer 
means failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a 
person of ordinary prudence would not have done under the same or similar circumstances. 

"Negligence" when u!ied with respect to the conduct of Gary Stolbach and Glast, Phillips & 
Murray, means failure to use ordinary care, that is, failing to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not have done under the same or similar circumstances. 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances. 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of ·him or her would have foreseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an event. 

"Knowing participation in JPM~rgan's breach of fiduciary duty" requires that (1) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. Answer "Yes" or "No" with regard to the negligence, if any, of the following: 

Jo Hopper AJD 
Stephen Hopper ~ 
Laura Wassmer ~.JJQ_~ 
Gary Stolhach and Glast, Phillips & Murray '\ ff/$ 
.I 

b. 
I 

Answer "Yes" or "No'~ with regard to knowing participation in JPMorgan's breach 
of fiduciary duty, if any, of each of the following: 

Jo Hopper 
Gary Stolbach and Glast, Phillips & Murray 
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If you answered "Yes" to Questio 29 for more than one of those named below, then answer 
the following question. Otherwise do not swer the following question. 

Assign percentages of responsibili, only to those you found caused or contributed to cause 
the injury you found in question 28. The percentages you find must total 100 percent. The 
percentages must be expressed ·in whole numbers. The percentage of responsibility 
attributable to any one is not necessarily measured by the number of acts or omissions found. 
The percentage attributable to any one need not be the same percentage attributed to that one 
in answering a'lother question. 

Question No. 30 

For each person or entity you found caused or contributed to· cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper (negligence). 
Jo Hopper (knowing participation) 
Stephen Hopper 
Laura Wassmer (negligence) 
Gary Stolbach and Glast, Phillips&. Murray (negligence) 
Gary Stolbach and Glast, Phillips&. Murray (knowing participation) 

Total . 

{ 
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Answer the following question o}lly if you unanimously answered "Yes" to any part of 
Question No. 27. Otherwise, do not answer the following question. 

To answer "yes" to the following question, your answer must be unanimous. You may answer 
''No" to the following question only upon a vote of five or more jurors. Otherwise, you must not 
answer the following question. 

Question No. 31 

Do you find by clear and convincing evidence that the harm to Stephen B Hopper and/or 
Laura S. Wassmer resulted from fmud as found in Question 27? 

"Clear. and convincing evidence" means the measure or degree of proof that produces a firm 
belief or conviction of the truth' of the allegations sought to be established. 

Fraud occurs when-

I. A party makes a material misrepresentation; and 

2. The misrepresentation is made with knowledge of its falsity or made recklessly without 
any knowledge of the truth and as a positive assertion, and 

3: The misrepresentation is made with the intention that it should be acted on by the other 
party, and 

4. The other party relies on the misrepresentation and thereby suffers injury. 

Fraud also occurs when--

1. A party fails to disclose a material fact within the knowledge of that party; and 

2. The party knows that the other party is ignorant of the faet and does not have an equal 
opportunity to discovery the truth; and 

3. The party intends to induce the other party to take some action by failing to disclose the 
fact; and 

4. The other party suffers injury lis a result of acting without knowledge of the undisclosed 
fact. 

"Misrepresentatio~" means-- I 
I 

1., A statement of opinion based on a false statement of fact; or 
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2. A statement of opinion that the maker knows to be false; or 

3. An expression of opinion that iJfalse, made by one who has, or purports to have, special 
knowledge of the subject matter of the opinion. · 

Answer "Yes" or "No" as to each of the following: 

Laura S. Wassmer 

Stephen B. Hopper -'--:J/'-"Q2""9;.""---
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Answer the followL<g question re ding JPMorgan only if you unanimously answered "Yes" 
to Question 31 regarding that defendant.,Otherwise, do not answer the following question regarding 
that defendant . 

Question No. 32 · 

What sum of money, if any, if paid now in cash, should be assessed against JPMorgan and 
awarded to Stephen B. Hopper and Laura S. Wassmer as exemplary damages, if any, for the conduct 
found in response to Question 31. 

"Exemplary damages" means an amount that you may in your discretion award as a penalty 
or by way of punishment. 

Factors to consider in awarding exemplary damages, if any, are--

a. The nature of the wrong. 
b. The character of the conduct involve<!, 
c. The degre,e of culpability of JPMorgan 
d. The situation and sensibilities of the parties concerned 
e. The extent to which such conduct offends a public sense of justice and propriety 
f. The net worth of JPMorgan 

Answer in dollars and cents, if any, as to each of the following: 

Laura S. Wassmer $11@,0:::0; 6fX:>. 00 

Stephen B. Hopper $[
1 
DDO, @ (JCCJ. 0 0 
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Question No. 33 

Did the negligence, if any, of 
1
Morgan proximately cause injwy to Stephen B. Hopper 

and/or Laura S. Wassmer? 

"Negligence" means failure to use ordinary care, that is, failing to do that which a person of 
ordinary prudence would have done under the same or similar circumstances or doing that 
which a person of orqinary prud.ence would not have done under the same or similar 
circumstances. ' 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances. 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him would have foreseen that the event, or some similar event, might reasonably result 
therefrom. There may he more than one proximate cause of an event. 

Answer "Yes" or ''No" for each ofthe following:. 

Laura S. Wassmer yas 
Stephen B. Hopper 
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Otherwise, do not answer the following qtstion. 

Question No. 34 , 

answered "Yes" to Question Nwnber 33. 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
Stephen Hopper and Laura Wassmer for their damages, if any, that were proximately caused by 
negligence 7 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
·without whlch cause sucq event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of hlm would have foreseen that the event, or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an event. . 

Consider the following elements of damages, if any, and none other. Answer in dollars and 
cents, if any, for the following: 

I. 1be amount of legal fees Stephen Hopper paid to hls attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's 
negligence, 

Stephen B. Hopper:$ 'bLf.ljQQ, {)c) 

2. The amount of legal fees Laura Wassmer paid her attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's 
negligence. 

LauraS. Wassmer: $ 1%
1
()CO, ()() 

3. The loss of potential inheritance to Stephen B. Hopper that was a natural, probable and 

4 .. 

forseeable consequence of JP Morgan's negligence. · 

Stephen B. Hopper: $[ ,"(;'-{ ?/, 'Db. ct) 

The loss of potential inheritan~e to Laura S. Wassmer that was a natural, probable and 
forseeable consequence of JP Morgan's negligence. 

Laura s; Wassmer: $ f '641, ~00 
I . I 
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If you answered "Yes" to Questio 34, then answer the following question. Otherwise do not 
answer the following question, 

Question No. 35 

Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duty, 
if any, of those named below proximately cause Stephen Hopper's or Laura Wassmer's damages? 

"Negligence" when used with respect to Jo Hopper, Stephen Hopper, and Laura Wassmer 
means failure to use ordinary care, that is, falling to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a 
person of ordinary prudence would not have done under the same or similar circumstances. 

"Negligence" when used with respect to the oonduct of Gary Stolbach and Glast, Phillips & 
Murray, means failure to use ordinary care, that is, failing' to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not have done under the same or similar circumstances. 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances. 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him or het would have foreseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an event 

"Knowing participation in JPMorgan's breach of fiduciary duty" requires that (I) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. Answer "Yes" or "No" with regard to the negligence, if any, of the following: 

b. 

JoHopper ~ 
Stephen Hopper 
Laura Wassmer 

1 

Gary Stolbach and Glast, Phillips & Murray ).r/)SI, 
I 

Answer "Yes" or "No" with regard to knowing participation in JPMorgan's breach 
of fiduciary duty, if any, of each of the following: 
Jo Hopper I 
Gary Stolbach and Glasf, Phillips & Murray 

l 
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the following question. Otherwise do not Jnswer the following question. 

l 
Assign percentages of responsibility only to those you found caused or contributed to cause 
the inju.ry you found in question 3'4. The percentages you find must total 1 00 percent. The 
percentages must be ex:pressed ·in whole numbers. Tbe percerrtage of responsibility 
attributable to any one is not necessarily measured by the number of acts or omissions found. 
The percentage attributable to any one need not be the. same percentage attributed to that one 
in answering another question. 

Question No. 36 

For each person or entity you found caused or contributed to cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper (negligence) 
Jo Hopper (knowing participation) 
Stephen Hopper 
Laura Wassmer (negligence) 
Gary Stolbach and Glast, Phillips & Murray (negligence) 
Gary Sto!bach and Glast, Phillips & Murray (knowing participation) 

Total 

I 
1 
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Am~' <ho followillg qoo•lloo l, ;r yoo ~obnoo•ly ~wored "Y"" ro Qoootioo 33. 
Otherwise, do not answer the following 4uestion. 

l 

To answer "Yes" to any part of the following question, your answer must be unanimous, You 
may answer "No" to any part or the following question only upon a vote of 5 more jurors. Otherwise, 
you must not answer that part of the following question. 

Question No. 37 

Do you fmd by clear and convincing evidence that the harm to Stephen B. Hopper, Laura S. 
Wassmer, or the Estate resulted from gross negligence attributable to JPMorgan? 

"Clear and convincing evidence" means the measure or degree of proof that produces a finn 
belief or conviction of the truth of the allegations sought to be established. 

"Gross negligence" means an act or omission by JPMorgan 

1. which when viewed objectively from the standpoint JPMorgan at the time of its 
occurrence involves an extreme degree of risk, considering the probability and magnitude 
of the potential harm to others; and 

2. of which JPMorgan has actual, subjective awareness of the risk involved, but 
nevertheless proceeds with conscious indifference to the rights, safety, o.r welfare of 
others. · 

You are further instructed that JPMorgan may be grossly negligent because of an act by Susan 
Novak if, but only if--

1. JPMorgan authorized the doing and the manner of the act, or 

2. Susan Novak was unfit and JPMorgan was reckless in employing her, or 

3. Susan Novak was employed in a managerial capacity and was acting in the scope of 
employment, or 

4. JPMorgan or a manager of JPMorgan ratified or approved the act 

A person is a manager or is employed in a managerial capacity if c. 

I. that person has authority to employ, direct, and discharge an employee of JPMorgan; or 
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2. JPM""m"" """'"" W iliotooo .. _,,,~~ ofth< wholo oc • "'"""""''" 
division of the business of JPMor 

Answer "Yes" or "No" as to each of the following; 

Laura S. Wassmer '{GS 
Stephen B. Hopper '(13'3 
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""""' <hdollowm, '""''" L if yoo Oooru~~ly ""-' "Y ~· 00 Q«..OOo 37. 
Otherwise, do not answer the following iuestion. . 

Question No. 38 

You must unanimously agree on the amount of any award of exemplary damages. 

What sum of money, if any, if paid now in cash, should be assessed against JPMorgan and 
awarded to Stephen B. Hopper, Laura Wassmer or the Estate as exemplary damages, if any, for the 
conduct unanimously found in response to Question 37? 

"Exemplary damages" means an amount that you may in your discretion award as a penalty 
or by way of punislunent. 

Factors tp consider in awarding exemplary damages, if any, are--

I. The nature of the:wrong. 

2. The character of the conduct involved. 

3, The degree of culpability of JPMorgan. 

4. The situation aod sensibilities of the parties concerned. 

5. The extent to which such conduct offends a public sense of justice and propriety. 

6. The net worth of JPMorgan. 

Answer in dollars and cents, if any, for each ofthefollowing: 

LauraS. Wassmer $/,OCOCJOC) l)66.0C 
• ' I 

Stephen B. Hopper $G ocq coo, 000- oD 
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II 
Question No. 39 

Did JPMorgan commit conversion against the Estate? 

Conversion occurs when: 

I. a pmty owned or had possession of the property or entitlement to possession, and 

2. another party unlawfully and without authorization asswned and exercised control· 
over the property to the exclusion or, or inconsistent with, the plaintiffs rights as an 
owner, and 

3. the first party demanded return of the property, and 

4. the other pmty refused to return the property, 

AnsWer "Yesn or "No.'' 

Answer: --t'f!~a""S~---
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If you answered "Yes" to Quest!' on 39, then answer the following question. Otherwise, do 

not answer the following question. 

Question No. 40 

What sum of money, if any, if paid now in cash, would fairly compensate the Estate for the 
value 9f the property JPMorgan converted, if any, valued at the time of such conversion? 

Answer in dollars and cents for 'damages, if any: 

Answer:$ '3/i15, (l)CX),60 
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Question NQ. 41 

Does JPMorgan as Independent, Administrator hold money that in equity and good 

conscience belongs to the Estate? ' 

Answer "YesM or "No": '),/(f2 
t 
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If you answered "Yes" to QuestiL No. 41, then answer the following question. Otherwise, 

do not answer the following question. I . . 
Question No. 42 . 

What is the amount of money held by JPMorgan as Independent Administrator that in 

equity and good conscience belongs to the Estate? · 

Answer: $ 3.{.tll!i. (){)(). 60 
• 
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II 
Question No. 43 

Did JPMorgan as Independen Administrator act in good faith, whether successful 
or not, in defending the action for its <removal? 

From September 21, 2011 tlu;ough December 7, 2015, JPMorgan as Independent 
Administr!ltor defended Jo Hopper's Removal Action. 

"Removal Action" means Mrs. Hopper's claims for removal of JPMorgan as 
Independent Administrator. 

· "Good faith" means an action that is prompted by honesty of intention and a 
reasonable belief that the action was probably correct. 

Answer "Yes" or "No." 

Answer: _--f.&)~~---
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Question No. 44 

What is a reasonable fee for thf necessary services of the attorneys for JPMorgan as 
Independent Administrator in connectiop with its defense of the Removal Action, stated in 
dollars and cents? 

Factors to consider in determining a reasonable fee include-

l. The time and labor required, the novelty and difficulty of the questions 
involved, and the skill required to perform the legal services properly. 

2. The likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer. 

3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved and the results obtained. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professional relationship with the client. 

· 7. The experience, reputation, and ability of the lawyer or lawyers performing 
the services. 

8. Whether the fee is fixed or contingent on results obtained or uncertainty of 
collection before the legal services have been rendered. 

Attorneys' Fees Incurred in Defense of the Removal Action: 

/ 
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I 

Question No. 45 I 
' 

What is the amount of JPMorgan as Independent Administrator's reasonable 
attorneys' fees necessarily incurred in connection with the proceedings and. management 
of the estate? 

Factors to consider in determining a.'reasonable fee include---

I. 

2. 

3. 
4, 
5. 
6. 
7. 

8. 

, 

The time and labor required, the novelty and difficulty of the questions 
involved, and the skill required to perform the legal services properly. 
The likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer: · 
The fee customarily charged in the locality for similar legal services. 
The amount involved·and the results obtained. 
The time limitations imposed by the client or by the circumstances. 
The nature and length of the professional relationship with the client. 
The experience, reputation, and ability of the lawyer or lawyers performing 
the services. 
Whether the fee is fixed or contingent on results obtained or uncertainty of 
collection before the legal services have been rendered, 

Answer with an amount for representation after December 7, 20!5: 

L For representation through trial and the completion of proceedings in the trial court. 

Answer:$ w85;(()BJ ,00 
2, For representation through appeal to the court of appeals. 

Answer:$ /00.000- od • 

' 3. For representation at tpe petition for review stage in the Supreme Court of Texas. 

Answer: $_2!2 Cf.XJ, 00 
I 

4. For representation at the merits briefing stage in the Supreme Court of Texas. 

Answer:$ 5Q O()D. 06 

5. For representation tJough oral argument and the completion of proceedings in the 
Supreme Court ofTekas, 

I 
Answer: $-59 (;CD, on 
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!I 

rresiding Juror: 

I. When you go into the jwy room to answer the questions, the first thing you 
will need to do is choose a presiding juror. 

2. The presidingjuror has these duties: 

a. have the complete charge read aloud if it will he helpful to your 
deliherations; 

b. preside over your deliberations, meaning manage the discussions, and 
see that you follow these instructions; 

c. give written questions or comments to the bailiff who will give them to 
thejudge; · 

d. write down the answers you agree on; 

e. get the signatures for the verdict certificate; and 

£ notifY the bailiff that you have reached a verdict. 

· Do you understand the duties of the presidingjuror? If you do not, please tell me now. 
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Instructions for! Signing the Verdict Certificate: 

1. Unless otherwise instructed, you may answer the questions on a vote of five 
jurors. The same five jurors must.' agree on every answer in the charge. This means you may 
not have one group of five jurors agree on one ans11.'er and a different group of five jurors 
agree on another answer. 

2, If five jurors agree on every answer, those five jurors sign the verdict. 

If all six of you agree on every answer, you are unanimous and .only the presiding 
juror signs the verdict 

. .3. All jurors should deliberate on every question. You may end up with all six 
of you agreeing on some answers; while only five of you agree on other answers. But when 
you sign the verdict, oqly those five who agree on every answer will sign the verdict. 

4. There are some special instructions before Questions 3, 4, 25, 26, 31, 32, 37, 
and 38 explaining how to answer those questions. Please full ow the instructions. If all six of 
you answer those questions, you will need to complete a second verdict certificate for those 
questions. 

Do yoll understand these instructi?ns? If you do not, 
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I 
I 

II 

!I 

I 

I 

I 
I 

II 
I 

I 
V~rdict Certificate 

Check one: 

' 
Our verdict is unanimous. All six of us have agreed to each and every answer. The 

presiding juror has signed the certificate for all six of us. 

Signature of Presiding Juror Printed Name ofPresiding Juror 

~ur verdict is not unanimous. Five of us have agreed to each and every answer and 
have signed the certificate below. · · · · ... · · · · · .. 

Signature Name Printed 

/]t., R fl 1>• d '> C Q vr=:--
2. :r::n:ls\e Alve:~rcz 

p~ 'fll~f)er 
4. _5fu<-!J M/rfAc(s, 

5. / . GwrmYJm ~o-lP~LLD~ 
If you have answered Questi~'ko. 4, 26, 32, and 38, then you must sign this certificate also. 

Additional Certificate 

I certifY that the jury was unanimous in answering the following questions. All six of \lS 
agreed to each of the answers. The pre~iding juror has signed the certificate for all six of us. 

. ' 

Questions 3, 25, 31, and ~7 Jd 4, 26, 32, and 38. 
-,~,---~-"···· ,., ... .._ ...... 

lla ~r1ders 
e of Presiding Juror 

I 
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ByJli-Mail 
Van H. Beckwith 
Baker Borts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 

April4,2018 

FIL:=D 
41412018 ':61 PM 

"~--vet'N"r.wfiRREN 
COUNTY CcERK 

DALLAS COUNTY 

JEFFREYS. LEV!N!>ER 
Eloaxl Certiliad Civil Appoilate L<>w 

Texas Soard of Legal Soaoializat1on 

Re: No. PR-11-3238-1; In re Estate of Max D. Hopper; JoN. Hopper v. JPMorgan Chase 
Bank, et al .. ; in the Probate Court No. I of Dallas County, Texas 

Dear Van: 

This Rule II letter will confirm that Laura Wassmer, Stephen Hopper, the Estate of Max 
Hopper, and JPMorgan Chase Bank, N.A. have agreed to settle this case based on the 
confidential terms set forth in the email communication between Robert Sacks and me dated 
April 3 and 4, 2018. Laura Wassmer, Stephen Hopper, and t..'le Estate agree to withdraw their 
Moti(Jn for Judgment a11d the hearing set on it for April 5-6, 2018, and the parties shall announce 
this settlement to the Court. I would appreciate it if you would sign this letter below to signify 
your acceptance of it. 

JL/rh 
Enclosure 

~7/£~t 
Van H. Bechvith 
Counsel for .!PM organ Chase Bank, N.A. 

Sincerely, 'Mi /< j , 

'· ' "''-' ~ J ' , A '-~'' J 

/£; fe)(ls. Levinger 
Counsel for Laura Wassmer, 
Stephen Hopper, and the Estate 
of Max Hopper 

EXHIBIT 
H 

1 .. E:Vli~'" E"' Pc ! 1445 ROSS AVENUE I SUITE2500 I DALLAS, TEXAS 75202 i P 214.655.68171: 214.B55.6BOS I~ jlevingor@lovingetpc.C<>m 
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CAUSE NO. PR-11-3238-1 

1N RE: ESTATE OF MAX D. HOPPER, § 1N THE PROBATE COURT 
DECEASED § ________________________§ 

§ 
JON.HOPPER, § 

§ 
Plaintiff, § 

§ N0.1 
v. § 

§ 
JPMORGAN CHASE BANK, N.A., § 
STEPHEN B. HOPPER, LAURA S. § 
WASSMER, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

MOTION TO QUASH AND FOR PROTECTIVE ORDER 
AND OBJECTION TO SUBPOENA DUCES TECUM 

To the Honorable Court: 

Pursuant to TEx.R. CIV. P. 176.6(d) and (e), 192.6(b), 199.4, and 205.2, and 

subject to and without waiving the motion to compel arbitration filed by Laura 

Wassmer and Stephen Hopper, nonparty witness Jeffrey S. Levinger ("Levinger") 

moves to quash and for protective order, and objects as follows, with respect to the 

Attorneys' Notice ofintent to Take the Oral and Videotaped Deposition of Jeffrey 

S. Levinger with Subpoena Duces Tecum ("Notice") attached hereto as Exhibit A. 

1. At approximately 9:35 a.m. on Monday, April 16, 2018, John 

Malesovas, an attorney who claims to be an intervenor in the fee dispute that has 

1 

FILED 
4/16/2018 4:35 PM 
JOHN F. WARREN 

COUNTY CLERI< 
PALL'\S COUNTY 
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arisen in this matter, sent an email to Levinger attaching the Notice. This Notice 

was not served in the manner required by Rules 176.5 and 205.1. Therefore, it is 

unenforceable for that reason alone. Nonetheless, out of an abundance of caution, 

Levinger will respond to the Notice as follows. 

2. First, in accordance with Rule 199.4, Levinger objects to the time and 

place designated for the deposition. The time (Tuesday, April 17) and place (the 

offices ofF ee, Smith, Sharp, and Vitullo) are not reasonable. Further, inasmuch as 

the Notice seeks the production of documents from a nonparty on only one day's 

notice, it fails to comply with Rule 205.2. Accordingly, the Notice should be 

quashed and a protective order granted. 

3. Second, in accordance with Rule 192.6(b), Levinger is entitled to a 

protective order to protect him ~ and his clients, Laura Wassmer and Stephen 

Hopper ~ from undue burden, unnecessary expense, harassment, annoyance, 

·invasion of personal, constitutional, and property rights, and intrusion into 

confidential and privileged matters. 

4. Third, in accordance with Rules 176.6(d) and (e), Levinger objects to, 

and is entitled to a protective order from, the Notice's request for documents and 

other items. The document request is objectionable because it seeks confidential and 

privileged infonnation. Further, a protective order is necessary to protect Levinger 

and his clients from undue burden, unnecessary expense, harassment, annoyance, 

2 
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invasion of personal, constitutional, and property rights, and intrusion into 

confidential and privileged matters. 

5. Fourth, the Notice violates the Temporary Restraining Order signed on 

April 10, 2018, which entitles the Intervenors (which includes Malesovas) to 

expedited depositions of only Stephen Hopper and Laura Wassmer. 

For all these reasons, the Notice should be quashed, a protective order denying 

the requested discovery should be entered, the objections should be sustained, and 

all other reliefto which Levinger or his clients are entitled should be granted. In the 

meantime, the deposition requested in the Notice is stayed in accordance with Rule 

199.4. 

Respectfully submitted, 

JeffreyS. Levinger 

Jeffrey S. Levinger 
State Bar No. 12258300 
LevingerPC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75201 
Telephone: 214-855-6817 
Fax: 214-855-6808 
jlevinger@levingerpc.com 
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CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of this Motion to Quash and For 
Protective Order and Objection to Subpoena Duces Tecum was served by electronic 
transmission on the following counsel on this 16th day of April, 2018. 

John L. Malesovas 
Malesovas Law Firm 
1901 South Mopac Expressway 
Suite 320 
Austin, TX 78746 

Alan S. Loewinsohn 
Kerry F. Schonwald 
Loewinsohn Flegle Deary 

Simon LLP 
12377 Merit Dr. Suite 900 
Dallas, TX 75251 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts, L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd. Suite 1450 
Dallas, TX 75219 

Anthony L. Vitullo 
Fee, Smith, Sharp & Vitullo, L.L.P. 
Three Galleria Tower 
13155 Noel Road, Suite 1000 
Dallas, Texas 75240 

John C. Eichman 
Grayson L. Lin yard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 

Evan A. Young 
Baker Botts, L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 

James E. Pennington 
Law Offices ofJames. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202 

4 

Is/ Jeffrey S. Levinger 

Jeffrey S. Levinger 
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CAt:SE NO. PR-11-3238-1 

lN RE: ESTA'IE OF MAX D. HOPPER, § 
DECEASED, § 

§ 
§ 

JO N.HOPPER, § 
§ 

lnrervenor, § 
§ 

v. § 
§ 

.lPMORGAN CHASE BAl"'K, N.A., § 
STEPHEN B. HOPPER, and LAlJRA § 
S. WASSMER, § 

§ 
Defendants. § 

JOHN L. MALESOVAS, d!b/a § 
M.Al.ESOVAS LAW FIRM, and § 
FEE, 811111-I, SHARP & VITULLO, Ll.P § 

Attorneys, 

v. 

STEPHEN B. HOPPER, LAURA. S. 
WASSMER, individually and as 
Bene :fie iaries of the ESTATE 0 F 
MA.'C D. HOPPER, DECEASED, 
the ESTATE OF .tv1A.X D. HOPPER, 

DECEASED, JPMORGAN CHASE 
BAt"'<K, N .A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

lN TI-lE PROBATE COURT 

N0.1 

OFDALLAS COUNTY, TEXAS 

ATIORNEYS' NOTICE OF INTENT TO TAKE THE 
ORAL AND VIDEOTAPED DEPOSI110N OF JEFFREY S. LEVIN GER. 

WITH SUBPOENA DUCES TECUl\1 

TO: Jeffi-ey S. Levinger, Lovinger PC, 1445 Ross Avenue, Suite 2500, Dallas, TX 75202. 

PLEASE TAKE ;-.;QTlCE that 1.U1der TEXAS RUJ.ES OF CIVIL PROCEDURE 199.2, Attorneys 

will take the oral deposition of JEF:FREY S. LJWINGER. The deposition will be held at the offices 

ATTORNEYS' NOTICE OF IN!'Et--7 TO TAKE Tiffi ORAL AND VIDEOTAPED 
DEPOSTI'IONOP JEPPREYS. LEVINGER WITH SUBPOENA DUCES TECUM PAGEl 
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of Fee, Smith, Sharp & Vitullo, LLP, Three Galleria Tower, 13155 Noel Road, Suire 1000, Dallas, 

Texas, 75240; telephone 972-934-9100. '!be deposition will be taken on Tuesday, April 17,2018, 

beginning at 9:00 a.m., and will continue from day to day until complete. 

Pursuant to TEx. R. Crv. P. J 99.1(c), notice is given that the deposition may be recorded 

by stenographic means and by non-stenographic videotape recording befure a certified court 

reporter. 

Said deposition, when so taken and retrnned according to law, will be used in evidence 

upon the trial of said cause, and you may be present at such time to examine said witness as you 

may see proper. 

Pursuant to Tex. R Civ, P. 199.2(b)(5), Jeflrey S. Levinger is directed to produce all 

documents set out on Exl11bit "A" and all documents reviewed by him to prepare to testily at this 

dcposil.ion. 

Respectfully submitted, 

alesovas 
MALEs 'AS LAW FIRM 
State Bar No. 12857300 
1801 South Mopac Expressway, Suil.e 320 
Austin, TX 78746 
Telephone: (512) 708-1777 
Telecopier: (512) 708-1779 
johru'Ci!malesoyas,coll} 

AlTORJ\'EYS' NOTICE OF INTENT TO TAKE THE ORAL AND VIDEOTAPED 

DEPOSITION OF JEFFREYS. LEWIGER WITH SUBPOENA DUCES TECUM PAGE2 

Page 257

MR:257



CERTIFICATE OF SERVICE 

Tlris is to certifY \hat a true and correct copy ofthe above and furegoing document has been 
served on all counsel of record on April 14,2018, in accordance, with the Texas Rules of Civil 
Procedure to: 

Alan S, Loe,.,insohn 
Jim L. Flegle 
Kerry F. Schonwald 
LDe~ohtl Flegle Deary Simon LLP 
!2377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@Jfdsla w.com 
i.i!:Pf@ !!Us law.con: 
~s@lfrlslaw.com 
Attorneys for Intervenor Jo Hopper 

Je!frey S. Levinger 
J. Carl Cecere 
Lovinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jkvinger@,levingeroc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jelchrnan(iil,hunton.com 
glinyard@htmton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., 
as Independent Administratorofthe Estate of Mu:x D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in it!i' Corporate Capacity 

ATrDRNEYS' NOTICE OF INTENT TO TAKE THE 0RALAJ\'D VIDEOTAPED 
DEPOSITION OF JEFFREYS. LEV1NGER WITH SUBPOENA DUCES TECUM PAGE3 
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Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@,bakerbotts.com 

·Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

ATTORNEYS' NOTICE OF INTENT TO TAKE THE ORAL AND VIDEOTAPED 
DEPOSITION OF JEFFREYS. LEVINGER WITH SUBPOENA DUCES TECUM 

PAGE4 
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EXHIBIT "A" 

I. all o/Jcuments reviewed by him to prepare to testify at this deposition. 
2. All email, text, electronic, and paper communication between you and any attorney fur JP 

Morgan Chase Bank, N .A. ("JPM'') regarding the negotiation and consummation of the 
settlement between Dr. Stephen Hopper ("Hopper") and Laura Wassmer ("Wassmer') 
and JPM ("Settlement"), as well as all attachments tQ any such communication. 

3. All email, text, electronic, and paper communication between you and Hopper or 
Wassmer .prior to 10:09 am, April 5, 2018, as well as all attaclnnents to any such 
communication. 

4. All email, text, electronic, and paper comm!lDication between you and Jim Pennington 
regarding the Settlement prior to 10:09 am, April 5, 2018, as well as all attaclnnents to 
any such communication. 

5. All email, text, electronic, and paper connnunication between you imd Steve Block, or his 
attorney, Robert Toby, regarding Hopper, Wassmer, Intervenors or this case. 

ATIORNEYS' NoTICE OF INTENT TOTAKETHEORALANDVIDEOTAPED 

DEPOSITION OF JEFFREYS. LEVJNGER WffH SUBPOENA DUCES TECUM PAGES 
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Subpoena 
THE STATE OF TEXAS 

COUNTY OF TEXAS 

To the sheri:ll; constable, or any person authorized to serve and execute subpoenas as provided in Rule 
176, Texas Rules ofCivilProcedure. 

Greetings: 

You are hereby connnanded to subpoena and summon the fullowing witness who may be served as 
fullows: 

JEFFREYS. LEVINGER 
LevingerPC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6817 

to appear befure a Court Reporter, at the offices of Fee, Smith, Sharp & Vitullo, LLP, Three Galleria 
Tower, 13155 Noel Road, Suite 1000, Dallas, TX 75240; telephone 972-934-9100, on Tuesday, April 
17, 2018, at 9:00a.m., in order to give deposition as a witness. on behalf of the Attorneys in Cause NO. 
PR-11-3238-1; In re Estate of Max D. Hopper; JoN. Hopper v. JPMorgan Chase Bank, et al; 
Probate Court No. 1, Dallas County, Texas, to. attend from day to day until lawfully discharged. 

SAID ABOVE NAMED WITNESS IS FURTHER COMMANDED to produce at said 
time and place set forth above, the following books, papers, documents, or other tangible things, to-wit: 

1. all doc\lll1ents reviewed by him to prepare to testifY at this deposition. 
2. All email, text, electronic, and paper connnunication between you and any attorney tor JP 

Morgan Chase Bank, N.A. ("JPM") regarding the negotiation and consummation of the 
settlement between Dr. Stephen Hopper ("Hopper") and Laura Wassmer ("Wassmer") and 
JPM ("Settlemenf'), as well as all attachments to any such coiTII11ll11ication. 

3 .. All email, text, electronic, and paper connnunication between you and Hopper or Wassmer 
prior to I 0:09 am, AprilS, 2018, as well as all attachments to any such connnunication. 

4. All email, text, electronic, and paper communication between you and Jim Pennington regarding 
the Settlement prior to 10:09 am, AprilS, 2018, as well as all attachments to any such 
communication. 

5. All email, text, electronic, and paper communication between you and Steve Block, or his 
attorney, Robert Toby, regarding Hopper, Wassmer, Intervenors or this case. 

The said witness shall continue in attendance from day to day and time to time until discharged according to 
law. Failure by any person without adequate excuse to obey a subpoena served upon thatpersonrnay be 
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· deemed a contempt of the court from which the subpoena is issued, and may be punished by fine or , 
confinement, or both. 

WITNESS MY HAND this the 141ll day of April, 2018. 

Respectfully submitted, 

alesovas 
MALESOVAS LAW FIRM 

State Bar No. 12857300 
1801 South Mopac Expressway, Suite. 320 
Austin, TX 78746 
Telephone: (512) 708-1777 
Telecopier: (512) 708-1779 
john@J!l!llesovas.com 

CERTIFICATE OF SERVICE 

'This is to certif)•that a true and correctcopyofthe above and furegoing document has been served 
on all co=elofrecord on Aprill4, 2018, in accordance with the Texas Rules of Civil Procedure to: 

Alan S. Loewin~ohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loev.dnsohnFlegle Deary Simon UP 
12377 Merit Dr., Suite 900 
Dallas, TeXRs 75251 
214-572-1717 Facsimile 
alanl@llfrlslaw.com 
jimi@),Jfdslaw.com 
kerrys@lfdslaw.com 
Atiorneys for Intervenor Jo Hopper 
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Jeffrey S. L<:>vinger 
J. Carl Cecere 
L<:>vinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, 1X 75202 
214-855-6808 Facsimile 
jlevingerfa)levingerpc.com 
cce9ere@cecerepc.com 
Attorneys for Defendants; Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suire 3700 
Dallas, 1X 7 5202 
214-468-3599 Facsimile 
jeichman@hmton.com 
iiJinyarg@humon.com 
Attorneys for Defendant, JPMorgan Chasf! Bank, N.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., In its Corporate Capacity 

Van H. Beck-with 
Jess:ca B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, 1X 7520! 
214-661-4677 Ji'acsimile 
van.beckvvith@bakerbotts.com 
~sica.uu!Eam@bakerbotts.com 
Attomeys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.LP. 
98 San Jacinto Blvd., Suite 1500 
Austin, 1X 78701 
512-322~306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant, 
JPMotgan Chase Bank, N.A. 

~~A--
Joill1Ma!esovas ···--
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OFFICER'S RETURN 

Cametohandthe dayof A.D.20_at o'clock_· _.m,and 
executed on the day of A.D. 20 __ at o'clock 
_ .m, by delivering to the within named 
witness, in person, a true copy ofthL~ Trial Subpoena and tendering him $10.00 which he accepted. 

FEES: 

Serving Subpoena $. ___ _ 
Mileage $ __ _ 
TOTAL $. __ _ 

_ ______________ Process Server 

----------'-· 'C01mty, Texas 
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CAUSE NO. PR-113238-1 

IN RE: ESTATE OF 
MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MALESOV AS, d/b/a 
MALESOVAS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

MOTION TO QUASH AND FOR PROTECTIVE ORDER 
AND OBJECTION TO HEARING SUBPOENAS DUCES TECUM 

Subject to and without waiving the pending motion to compel arbitration, and pursuant to 

TEX. R. Civ. P. 176.6(d)-(f) and l92.6(b), Defendants, Stephen B. Hopper and Laura S. Wassmer 

("the Clients") and nonparty attorney Jeffrey S. Levinger ("Levinger") file this Motion to Quash 

and for Protective Order, and object as follows, with respect to the Subpoenas Duces Tecum 

("Subpoenas") attached hereto as Exhibits A-C. 

Clients object to Intervenors' Subpoenas, and they object to the temporary injunction 

MOTION TO QUASH AND FOR PROTECTIVE ORDER 

FILED 
4/23/201811:05AM 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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proceeding, because this dispute is subject to binding arbitration. Clients do not waive their 

position that the Court must compel arbitration of all claims asserted by Intervenors in this 

action. 

Levinger Subpoena 

I. At approximately 7:00 a.m. on Wednesday, April 18, 2018, John Malesovas, an 

intervenor in this lawsuit, attempted to have Levinger served with the Subpoena attached as 

Exhibit A. The Subpoena purports to require Levinger to attend the temporary injunction hearing 

scheduled for April 24, 2018 and to produce at the hearing six categories of documents and other 

items. This Subpoena was not served in the manner required by Rule 176.5 because it lacks the 

requisite proof of service. Therefore, it is unenforceable for that reason alone. Nonetheless, out 

of an abundance of caution, the Clients and Levinger will respond to the Subpoena as follows. 

2. First, in accordance with Rules 176.6( e )-(f) and 192.6(b ), a protective order 

should be entered to protect the Clients and Levinger from undue burden, unnecessary expense, 

harassment, annoyance, invasion of personal, constitutional, and property rights, and intrusion 

into confidential and privileged matters. In addition, Levinger has a conflicting and previously

scheduled court appearance in another case that precludes him from attending the hearing on 

Apri124. 

3. Second, in accordance with Rules 176.6(e) and (f), the Clients and Levinger 

object to, and are entitled to a protective order from, the Subpoena's request for documents and 

other items. The document request is objectionable because it seeks confidential and privileged 

information. Fwiher, a protective order is necessary to protect the Clients and Levinger from 

undue burden, unnecessary expense, harassment, annoyance, invasion of personal, constitutional, 

and property rights, and intrusion into confidential and privileged matters. 
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Objections to Documents Requested in Levinger Subpoenas Duces Tecum 

Request No. 1. All documents reviewed by him to prepare to testify at this deposition. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Defendants do not waive their position that the Court must compel arbitration of all claims 
asserted by Intervenors in this action. This request is vague and confusing - Levinger has not 
testified at any deposition. 

Request No. 2. All email, text, electronic and paper communication between you and any 
attorney for JPMorgan Chase Bank N.A. ("JPM") regarding the negotiation and consummation 
of the settlement between Dr. Stephen Hopper ("Hopper") and Laura Wassmer ("Wassmer") and 
JPM ("Settlement"), as well as all attachments to any such communication. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request on the basis that the documents 
requested are protected by confidentiality pursuant to the settlement agreement between 
Defendants and JPMorgan Chase Bank N.A. ("JPMorgan"). 

Request No.3. All email, text, electronic and paper communication between you and Hopper or 
Wassmer prior to I 0:09 a.m., April 5, 2018, as well as all attachments to any such 
communication. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request on the basis of the attorney-client 
privilege. Levinger is withholding documents responsive to this request based on the attorney
client privilege. 

Request No. 4. All email, text, electronic and paper communication between you and Jim 
Pennington prior to 10:09 a.m., April 5, 2018, as well as all attachments to any such 
communication. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request on the basis of the attorney-client 
privilege. Levinger is withholding documents responsive to this request based on the attorney
client privilege. 
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The Clients' Subpoenas 

4. At approximately 6:00p.m. on Aprill7, 2018, John Malesovas, an intervenor in 

this lawsuit, served the Clients' attorney with the Subpoenas attached as Exhibit B and C. The 

Subpoenas require the Clients to attend the temporary injunction hearing scheduled for April 24, 

2018 and to produce at the hearing nine (9) categories of documents and other items. In 

accordance with Rules 176.6(e) and (f), the Clients object to, and are entitled to a protective 

order from, the Subpoenas' request for documents and other items. 

Objections to Documents Requested in Clients' Subpoenas Duces Tecum 

Request No. 1. All emails and text messages between and among Laura Wassmer, Dr. Stephen 
Hopper, and/or anyone else including, but not limited to Jim Pennington and Jeff Levinger 
(singularly, collectively, and/or disjunctively) regarding settlement of the claims with JPMorgan 
Chase including but not limited to the ultimate formation of the Rule II settlement agreement 
with JP Morgan Chase, up and until the time the Intervenors were terminated as the attorneys of 
record for Ms. Wassmer and Dr. Hopper, which was approximately at 10 a.m. on April 5, 
2018-as set forth in Exhibit 3 to the TRO hearing. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request on the basis that the documents 
requested arc protected by confidentiality pursuant to the settlement agreement between 
Defendants and JPMorgan Chase Bank N.A. ("JPMorgan"). Clients are withholding documents 
responsive to this request on the basis of the attorney-client privilege. 

Request No. 2. All documents that support the accusations, allegations, and aspersions cast 
against Lenny Vitullo and his law firm, Fee Smith Sharp & Vitullo, as set forth in the April 5, 
2018 termination letter, which was offered into evidence as Exhibit 3 at the TRO hearing. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request because it is overly broad, 
burdensome, vague, and ambiguous and it fails to describe the documents sought with reasonable 
particularity and specificity as required by Rule 196.1. Moreover, this request is beyond the 
scope of permissible discovery and constitutes an impermissible request for Clients to marshal 
their evidence. Loflin v. Martin, 776 S.W.2d 145, 148 (Tex.1989) (disapproving a similar request 
because the request did not identify any particular type of documents; rather, it was merely a 
request for all evidence the other party might have in support of its allegations); See also In re 
TJG Ins. Co., 172 S.W.3d 160, 168 (Tex .. App. Beaumont 2005, orig. proceeding). Subject to and 
without waiving these objections, Clients are unable to completely respond to this request at this 
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time because Intervenors have not provided Clients with their complete files, although those files 
have been requested by Clients. 

Request No. 3. All documents that support your position that the contingency agreements, which 
were admitted into evidence as Exhibits 1-2 at the TRO hearing are unenforceable---either in 
whole or in part. 

Response: Clients o~ject to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action, Clients object to this request because it is overly broad, 
burdensome, vague, and ambiguous and it tails to describe the documents sought with reasonable 
particularity and specificity as required by Rule 196.1. Moreover, this request is beyond the 
scope of permissible discovery and constitutes an impermissible request for Clients to marshal 
their evidence. Loflin v. Martin, 776 S.W.2d 145, 148 (Tex.l989) (disapproving a similar request 
because the request did not identify any particular type of documents; rather, it was merely a 
request for all evidence the other party might have in support of its allegations); See also In re 
TIG Ins. Co., 172 S.W.Jd 160, 168 (Tex. App. Beaumont 2005, orig. proceeding). Subject to and 
without waiving tbese objections, Clients are unable to completely respond to ibis request at this 
time because Intervenors have not provided Clients witb their complete files, although those files 
have been requested by Clients. 

Request No. 4. Copies of all fee agreements that you have with Jeti Levinger, including all 
billing statements sent to you by JeffLevinger-and all checks paid to JeffLevinger; this request 
specifically includes, also, any and all collateral agreements reached with Jeff Levinger to aid 
and abet your termination of Lenny Vitullo and any monies Mr. Levinger received or you have 
contracted to pay him for saving attorneys' fees that are due and owing to Mr. Vitullo et al., if 
any. 

Response: Clients object to this request because this dispute is subject to binding arbitration 
and Clients do not waive their position that tbe Court must compel arbitration of all claims 
asserted by Intervenors in ibis action. Clients also object to the argumentative, improper and 
misleading manner in which this request is worded; there were no collateral agreements reached 
with JeffLevinger to aid and abet tbe termination of Lenny Vitullo, nor did Mr. Levinger receive 
any money for saving any fees which may be owed to Mr. Vitullo. Subject to, and without 
waiving any of the aforementioned objections, Clients have already produced the fee agreement 
with JeffLevinger, billing statements sent by JetiLevinger and checks paid to JeffLevinger. 

Request No. 5. All documents that establish what you claim to be the dollar amount of 
attorney's fees in dispute, why there is a dispute, why the dispute was not raised until after a 
settlement was reached, and how those disputed amounts are quantified and the basis for you 
disputing what you plainly owe in the contingency contracts at issue. 

Response: Clients o~ject to this request because this dispute is subject to binding arbitration 
and Clients do not waive tbeir position ±bat the Court must compel arbitration of all claims 
asserted by Intervenors in this action. Clients object to this request on the basis that the 
documents requested are protected by confidentiality pursuant to the settlement agreement 
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between Clients and JPMorgan, Clients object to this request because it is overly broad, 
burdensome, vague, and ambiguous and it fails to describe the documents sought with reasonable 
particularity and specit!city as required by Rule 196.1. Moreover, this request is beyond the 
scope of permissible discovery and constitutes an impermissible request for Clients to marshal 
their evidence. Loftin v. 11Jartin, 776 S.W.2d 145, 148 (Tex.l989) (disapproving a similar request 
because the request did not identify any particular type of documents; rather, it was merely a 
request for all evidence the other party might have in support of its allegations); See also in re 
TTG ins. Co., 172 S.W.3d 160, 168 (Tex. App. Beaumont 2005, orig. proceeding). Clients also 
object to the argumentative, improper and misleading manner in which this request is worded; 
Clients dispute that they owe a contingency fee under the agreements. Subject to and without 
waiving these objections, Clients are unable to completely respond to this request at this time 
because Intervenors have not provided Clients with their complete files, although those tiles have 
been requested by Clients. 

Request No. 6. All documents that support the dollar amount of what you claim you owe to 
Intervenors, if any, under the contingency agreements and all documents that show how that 
dollar amount was calculated. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients dispute that they owe a contingency fee under the 
agreements; instead, Intervenors may only recover a fee based on quantum meruit. Subject to and 
without waiving these objections, Clients are unable to completely respond to this request at this 
time because Intervenors have not provided Clients with their complete files, although those files 
have been requested by Clients. 

Request No. 7. All documents that show when you actually made the decision to terminate the 
Jntervenors-~including but not limited to all correspondence with Jeff Lovinger, which would 
establish that the decision was allegedly made six months ago, albeit the tennination was not 
actually done until April 5, 2018. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients are withholding documents responsive to this request on the 
basis of the attomey"client privilege. Clients also object to the argumentative, improper and 
misleading manner in which this request is worded; Clients dispute that the decision to terminate 
the Intervenors was made six months ago. 

Request No.8. All tape recordings of Lenny Vitullo, Taylor Horton or any other attorney in this 
case. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Subject to and without waiving this objection, Clients have already 
produced these recordings to Intervenors. 
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Request No. 9. Your executed settlement agreement with JPMorgan Chase. 

Response: Clients object to this request because this dispute is subject to binding arbitration and 
Clients do not waive their position that the Court must compel arbitration of all claims asserted 
by Intervenors in this action. Clients object to this request on the basis that the docwnents 
requested are protected by confldentiality pursuant to the settlement agreement between 
Defendants and JPMorgan Chase Bank N.A. ("JPMorgan"). 

Conclusion 

For those reasons set forth herein, the Clients request this Court to quash the Subpoenas, 

enter a protective order, sustain the objections herein and that the Clients have all other relief, at 

law or in equity, which the Clients may be entitled. 

Respectfully submitted, 

s/ James E. Pennington 
James E. Pennington 
StateBarNo.15758510 
LAW 0FFJCES OF JA't!ES E. PENNINGTON, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
_illp((iljcpla wyer. com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of April, 2018, the foregoing Motion to Quash and 
for Protective Order was filed using thee-filing system which will send notification of such 
filing to the following pa1ties via email: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
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Dallas, Texas 75219 
blauten@brianlauten.com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L Malesovas 
Malesovas Law Firm 
State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
123 77 Merit Dr., Suite 900 
Dallas, Texas 7 5 251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Plaintiff Jo Hopper 

JeffreyS. Levinger 
J. Carl Cecere Levinger PC 
1445 Ross A venue, Suite 2500 
Dallas, TX 75202 
jltwinger(ii)leving~mc.eom 

cceccrelt4cecerepc. com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
Jeichman((ilhuttton.c9m 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A, as [ndependent Administrator of the 
Estate of Max D. Hopper, Deceased, and JPMorgan Chase Bank, KA., in its Corporate Capacity 

Van R Beck with 
Jessica B. Pulliam 
Baker Botts L. L.P. 
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2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beclcwithCcilbakerbotts.com 
jessica. pu lliam@bakerbo tts. com 
Attomeys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

s/ James E. Pennington 
James E. Pennington 
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Subpoena 
THESTATEOFTEXAS 

COUNTY OF TEXAS 

To the sheriff, constable, or any person authorized to serve and execute subpoenas as provided in 
Rule 176, Texas Rules of Civil Procedure. 

Greetings: 

You are hereby commanded to subpoena and summon the following witness who may be served 
as follows: 

JEFFREYS. LEVINGER 
Levinger, P.C. 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
(214) 855-6817 

to appear before on, Tuesday, April24, 2018,at 9:00a.m., at the Dallas Probate Court No.1, Dallas 
County, 1201 Elm Street, Suite 2400-A, Dallas, Texas 75207, to give testimony at Intervenors' 
application for a temporary injunction evidentiary hearing in Cause NO. PR-11-3238-1; In re Estate 
of Max D. Hopper; JoN. Hopper v. JPMorgan Chase Bank, et al; Probate Court No. 1, Dallas 
County, Texas, to attend from dr,y to day until lawfully discharged. 

SAID ABOVE NAMED WIT:!'IESS IS FURTHER COMMANDED to produce at said 
time and place set forth above, the following books, papers, documents, or other tangible things, to
wit: 

I. all documents reviewed by him to prepare to testifY at this deposition. 
2. All email, text, electronic, and paper communication between you and any attorney for JP 

Morgan Chase Bank, N.A. ("JP.'vP') regarding the negotiation and consummation of the 
settlement between Dr. Stephen Hopper ("Hopper'') and Laura Wassmer ("Wassmer") and 
JPM ("Settlement"), as well as all attachments to any such communication. 

3. All email, text, electronic, and paper communication between you and Hopper or Wassmer 
prior to 10:09 am, AprilS, 2018, as well as all attachments to any such communication. 

4. All email, text, electronic, and paper communication between you and Jim Pennington 
regarding the Settlement prior to 10:09 am, April 5, 2018, as well as all attachments to any 
such communication. 

5. All email, text, electronic, and paper communication between you and Steve Block, or his 
attorney, Robert Toby, regarding Hopper, Wassmer, Intervenors or this case, 

6. Any tape recordings you have of Intervenors. 

The said witness shall continue in attendance from day to day and time to time until discharged 
according to law. Failure by any person without adequate excuse to obey a subpoena served upon 
that person may be deemed a contempt of the court from which the subpoena is issued, and may be 
punished by fine or confinement, or both. 
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WITNESS MY HA.ND this the J6'h day of April, 2018. 

Respectfully submitted, 

0...:.__:___;_~ .If_ 
~esovas 
MALESOV AS LAW FIR.\.1 
State Bar No. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
Telephone: (512) 708-1777 
Telecopier: (512) 708-1779 
john@malesovas.com 

ATTORNEY FOR INTERVENOR 

CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing document has been 
served on all counsel of record on April 16, 2018, in accordance with the Texas Rules of Civil 
Procedure to: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd., Suite 1450 
Dallas, TX 75219 
blautent'iiJ,brian!auten.com 
Attorneys for Intervenor, Fee Smith Sh(JJ'p & Vitullo, L.L.P . . 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lilislaw.com 
iimf{a;Jfdolaw.com 
kerrys(il\J fdslaw .com 
Attorneys for Plaintifj'Jo Hopper 
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Jeffrey S. Levinger 
J. Carl Cecere 
LevingerPC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevjnger\allevingernc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@.humon.com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JP,"forgan Chase Bank, N.A., in its Corporate Capacity 
Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith<'<Ilbakerbotts.com 
iessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, NA. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@.bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, IV.A. 

Jo L. Malesovas 
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OFFICER'S RETURN 

Came to hand tlle day of A.D. 20_ o'clock __ .m., and 
executed on the -----day A.D. at o'clock 
_ .m., by delivering to the within 
named witness, in person, a true copy of this Trial Subpoena and tendering him $10.00 which he 
accepted. 

FEES: 

Serving Subpoena $. ___ _ 
Mileage $ __ _ 
TOTAL $ __ _ 

_ _______________ ,Process Server 

---·------County, Texas 
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Subpoena 
THE STATE OF TEXAS 

COUNTY OF TEXAS 

To the sheriff, constable, or any person authorized to serve and execute subpoenas as provided in 
Rule 176, Texas Rules of Civil Procedure. 

Greetings: 

You are hereby commanded to subpoena and summon the following witness who may be served 
as follows: 

I~AURAS. WASSMER 
c/o James E. Pennington 
Law Oftlces of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
214-741-3022 (Telephone) 

to appear before on, Tuesday, Apri124, 2018, at 9:00a.m., at the Dallas Probate Court No. I, Dallas 
County, 1201 Elm Street, Suite 2400-A, Dallas, Texas 75207, to give testimony at Intervenors' 
application for a temporary injunction evidentiary hearing in Cause NO. PR-11-3238-1; In re Estate 
oflvlax D. Hopper; JoN. Hopper v. JPlvforgan Chase Bank, eta/; Probate Court No. 1, Dallas 
County, Texas, to attend from day to day until lawfully discharged. 

SAID ABOVE NAMED WITNESS IS FURTHER C0Ml\1ANDED to produce at said 
time and place set forth above, the following books, papers, documents, or other tangible things, to
wit: 

1. All emails and text messages between and among Laura Wassmer, Dr. Stephen Hopper, 
andior anyone else including, but not limited to, Jim Pennington and Jeff Levinger 
(singularly, collectively, and/or disjunctively) regarding settlement of the claims with 
JPMorgan Chase, up and until the formation of the Rule 11 settlement agreement with 
JPMorgan Chase, up and until the time the Intervenors were terminated as the attorneys of 
record for Ms. Wassmer and Dr. Hopper, which was approximately at 10:00 a.m. on AprilS, 
2018- as set forth in Exhibit 3 to the TRO hearing. 

2. All documents that support the accusations, allegations, and aspersions cast against Lenny 
Vitullo and his law finn, Fee, Smith, Sharp & Vitullo, as set forth in the April 5, 2018 
termination letter, which was otfered into evidence as Exhibit 3 at the TRO hearing. 

3. All documents that support your position hat the contingency agreements, which were 
admitted into evidence as Exhibits 1-2 at the TRO hearing are unenforceable - either in 
whole or in part. 

4. Copies of all fee agreements that you have with Jeff Levinger, including all billing 
statements sent to you by JetT Levinger and all checks paid to JetTLevinger: this request 
specifically includes, also, any and all collateral agreements reached with JeffLevinger to 
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aid and abet your termination of Lenny Vitullo and any monies Mr. Lovinger received or you 
have contracted to pay him for saving attomeys' fees that are due and owing to Mr. Vitullo et 
al., if any. 

5. All documents that establish what you claim to be the dollar amount of attorney's fees in 
dispute, why there is a dispute, why the dispute was not raised until after a settlement was 
reached, and how those disputed amounts are quantified and the basis for you disputing what 
you plainly owe in the contingency contracts at issue. 

6. All documents that support the dollar amount of what you claim you owe to Intervenors, if 
any, under the contingency agreements and all documents that show how that dollar amount 
was calculated. 

7. All documents that show when you actually made the decision to terminate the Intervenors·
including but not limited to all correspondence with Jeff Levinger, which would establish 
that the decision was allegedly made six months ago, albeit the termination was not actually 
done until AprilS, 2018. 

8. All tape recordings of Lenny Vitullo, Taylor Horton or any other attorney in this case. 
9. Your executed settlement agreement with JPMorgan Chase. 

The said witness shall continue in attendance from day to day and time to time until discharged 
according to law. Failure by any person without adequate excuse to obey a subpoena served t!pon 
that person may be deemed a contempt of the court from which the subpoena is issued, and may be 
punished by fine or confinement, or both. 

WITNESS MY HAND this the 171h day of April, 2018. 

Respectfully submitted, 

John L. Malesovas 
MALESOVAS LAW FIR. 'vi 

State Bar No. 12857300 
!80 I South Mopac Expressway, Suite 320 
Austin, TX 78746 
Telephone: ( 512) 708-1777 
Telecopier: (512) 708-1779 
john(ii.lmalesovas.com 

ATTORNEY FOR INTERVENOR 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy ofthe above and foregoing document has been 
served on all counsel of record on April 17, 2018, in accordance with the Texas Rules of Civil 
Procedure to; 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd., Suite 1450 
Dallas, TX 75219 
blauten(albrianlauten.com 
Attorneys for Intervenor, Fee Smith Sharp & Vitullo, L.L.P. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.com 
jimf@!fdslaw .com 
kerrvs:'i:V.Ifdslaw.com 
Attorneys for Plaintiff Jo Hopper 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 7 5202 
214-741-3055 Facsimile 
Jep@Jeglawver.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

Jeffrey S. Levinger 
J, Carl Cecere 
Lovinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
llevinger(iillevingerpg.com 
ccecere@cecerelK.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 
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John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross A venue, Suite 3 700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@htmton.cgm 
glinyard@hunton.com 
Attomeys for Defendant, JPNiorgan Chase Bank, N.A., 
as Independent Administrator of the Estate of."tlax D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
200 I Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.voungiaJ,bakerbotts.com 
Attorneys for Dejimdant, JPMorgan Chase Bank, N.A. 
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0Fii1CER'S RETLR"' 

Came to band day of A.D. 20_at o'clock~_.m., and 
executed on the day of A.D. 20 __ at o'clock 
__ .m., by delivering to the witbin 
named witness, in person, a true copy ofthis Trial Subpoena and tendering him $10.00 which he 
accepted. 

FEES: 

Serving Subpoena $ ___ _ 
Mileage $ __ _ 
TOTAL $ __ _ 

_ _____________ Process Server 

____ County, Texas 
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Subpoena 
THE STATE OF TEXAS 

COUNTY OF TEXAS 

To the sheriff, constable, or any person aulhorized to serve and execute subpoenas as provided in 
Rule 176, Texas Rules of Civil Procedure. 

Greetings: 

You are hereby commanded to subpoena and summon the following witness who may be served 
as follows: 

STEPHEN B. HOPPER 
c/o James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
214-741-3022 (Telephone) 

to appear before on, Tuesday, April24, 2018, at 9:00a.m., at the Dallas Probate Court No. 1, Dallas 
County, 1201 Elm Street, Suite 2400-A, Dallas, Texas 75207, to give testimony at Intervenors' 
application for a temporary injunction evidentiary hearing in Cause NO. PR-11-3238-1; In re Estate 
of Max D. Hopper; JoN Hopper v. JPMorgan Chase Bank, et al; Probate Court No. 1, Dallas 
County, Texas, to attend from day to day until lawfully discharged. 

SAID ABOVE NAMED WITNESS IS FURTHER COMMANDED to produce at said 
time and place set forth above, the following books, papers, documents, or other tangible things, to
wit: 

l. All emails and text messages between and an10ng Laura Wassmer, Dr. Stephen Hopper, 
and/or anyone else including, but not limited to, Jim Pennington and Jeff Lcvinger 
(singularly, collectively, and/or disjunctively) regarding settlement of the claims with 
JPMorgan Chase, up and until the formation of the Rule II settlement agreement with 
JPMorgan Chase, up and until the time the Intervenors were terminated as the attorneys of 
record for Ms. Wassmer and Dr. Hopper, which was approximately at I 0:00a.m. on AprilS, 
2018- as set forth in Exhibit 3 to the TRO hearing. 

2. All documents that support the accusations, allegations, and aspersions cast against Lenny 
Vitullo and his law firm, Fee, Smith, Sharp & Vitullo, as set forth in the April 5, 2018 
termination letter, which was offered into evidence as Exhibit 3 at the TRO hearing. 

3. All documents that support your position hat the contingency agreements, which were 
admitted into evidence as Exhibits 1-2 at the TRO hearing are unenforceable - either in 
whole or in part. 

4. Copies of all fee agreements that you have with Jeff Levinger, including all billing 
statements sent to you by JeffLevinger and all checks paid to Jeff Levinger; this request 
specifically includes, also, any and all collateral agreements reached with Jeff Levinger to 
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aid and abet your termination ofLenny Vitullo and any monies Mr. Lovinger received or you 
have contracted to pay him for saving attorneys' fees that are due and owing to Mr. VittJllo et 
a!., if any. 

5. All documents that establish what you claim to be the dollar amount of attorney's fees in 
dispute, why there is a dispute, why the dispute was not raised until after a settlement was 
reached, and how those disputed amounts are quantified and the basis for you disputing what 
you plainly owe in the contingency contracts at issue. 

6. All documents that support the dollar amount of what you claim you owe to Intervenors, if 
any, underthe contingency agreements and all documents that show how that dollar amount 
was calculated. 

7. All documents that show when you actually made the decision to tem1inate the Intervenors
including but not limited to all correspondence with Jeff Lovinger, which would establish 
that the decision was allegedly mad.e six months ago, albeit the termination was not actually 
done until April 5, 2018. 

8. All tape recordings of Lenny Vitullo, Taylor Horton or any other attorney in this case. 
9. Your executed settlement agreement with JPMorgan Chase. 

The said witness shall continue in attendance from day to day and time to time until discharged 
according to law. Failure by any person without adequate excuse to obey a subpoena served upon 
that person may be deemed a contempt of the court from which the subpoena is issued, and may be 
punished by fine or confinement, or both. 

WITl·>ESS MY I-!Ac"!D this the 17th day of April, 2018. 

Respectfully submitted, 

MALESOVAS LAW Flfu\-1 

State Bar No. 12857300 
1801 South :V1opac Expressway, Suite 320 
Austin, TX 78746 
Telephone: (512) 708-1777 
Telecopier: (512) 708-1779 
john@ma.clesovas.eom 

ATTORNEY FOR INTERVENOR 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing document has been 
served on all counsel of record on April 17, 2018, in accordance with the Texas Rules of Civil 
Procedure to: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd., Suite 1450 
Dallas, TX 75219 
bla utenailbrian1auten. com 
Attomeys for Intervenor, Fee Smith Sharp & Vitullo, L.LP. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Sehonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.com 
.Limf(ailfdslaw.com 
ken"Vs(allfdsll:lw.com 
Attomeysfor Plaintiff Jo IIopper 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
214-741-3055 Facsimile 
JeprcilJeplavrver.com 
Attorneys for Defendants, Step/ten .B. IJopper and Laura S. Wassmer 

Jeffrey S. Levingcr 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevingerlrillevingerpc.com 
ccccere@cecerepc.com 
Attorneys for Defendants, Step/ten B. Hopper and Laura S. Wassmer 
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John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, 2Y.A., 
as Independent Administrator of the Estate of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, l'V.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. PLdliam 
Baker Botts L.L.P. 
200 I Ross A venue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
iessica.pulliam(wbakerbotts.com 
Attorneys .for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 7870 l 
512-322-8306 Facsimile 
evan.voung@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

c~C'!.A 
~· Malesovas 
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OFFICER'S RETI:RI'I 

Came to hand the_____ of _____ c-A.D. 20_ at ___ o'clock __ .m., and 
executed on the ____ day of A.D. at o'clock 
_ .m., by delivering to the within 
named witness, in person, a true copy of this Trial Subpoena and tendering him $10.00 which he 
accepted. 

FEES: 

Serving Subpoena 
Mileage 
TOTAL $. __ _ 

_ ______________ Process Server 

__________ County, Texas 
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CAUSE NO. PR-11-03238-1 

IN RE: ESTATE OF 
MAX D. HOPPER, 
DECEASED 

JON. HOPPER 

J>]aintiff, 

v. 

JP MORG~'I! CHASE, N.A., 
STEPHEN B. HOPPER and LAl:lli S. 
WASSMER 

Defendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOVAS LAW FIR:¥1, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

STEPHEN B. HOPPER, LAUM S. 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

AMENDED !IIOTICE OF HEAR1NG ON MOTION TO COMP.EL ARBITMTION 

Please take notice that the hearing on Intervention Defendants' Motion to Compel 

Arbitration has been re-scheduled for Monday, April 30, 2018, at 10:00 a.m., before the 

Honorable Judge Brenda Hull Thompson in Probate Court No. I, Dallas County, Texas. 

AMENDED 1\0';!CE Of HEARING ·MOTION TO COMPeL ARBITRATION 

FILED 
4/24/2018 3·14 PM 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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Respectfully submitted, 

s/ Anne 1;1. Johnson 
James E. Pennington 
State Bar No. 15758510 
LAW OFFICES OF JAMES PE~"'!t>:GTO?>i, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@jeplawyer. com 

Anne M. Johnson 
State Bar No. 00794271 
Andrew W. Guthrie 
State Bar No. 24078606 
HAYNES AND BOONE LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5376 
Facsimile: (214) 200-0487 
anne.johnson@haynesboone.com 
andrew.guthrie@haynesboone.com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

AMENDED NOTICE CJP HEARING- MonON TO COMPEL ARBITRATION 2 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 24'11 day of April, 2018, the foregoing Amended Notice of 
Hearing on Motion to Compel Arbitration was filed using the e-filing system which will send 
notification of such filing to the following parties via email: 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten. com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L. Malesovas 
Malesovas Law Firm 
State BarNo. 12857300 
1801 South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw. com 
jimf@lfdslaw.com 
kerrys@ifd~law. com 
Attorneys for Plaintiff Jo Hopper 

JeffreyS. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

AMENDED NOTICE OF HEARING- MOTION TO COMPEL ARBITRATION 3 
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John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., as Independent Administrator of the 
Estate of Max D. Hopper, Deceased, and JPMorgan Chase Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van. beck:w ith@bakerbotts. com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

Evan A. Young 
Baker Bolls L.L.P. 
98 San Jacinto Blvd., Suite 15 00 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts. com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

sl Anne Mjohnson 
Anne M. Johnson 

AMENDED NOTfCE OF HEAR<NG- MOTfON TO COMPEL A:UlfTRATfON 4 
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fed ORIGINAL 
CAUSE NO. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, § 
DECEASED, § 
____________________ § 

JO N. HOPPER, 

Intervenor, 

v. 

JPMORGAN CHASE BANK, N.A., 
STEPHEN B. HOPPER, and lAURA 
S. WASSMER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS lAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, lAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

OF DALlAS COUNTY, TEXAS 

TEMPORARY INJUNCTION ORDER 

Came to be heard on the 24TH day of April 2018, after appropriate notice to the 

parties and after the parties presented arguments, Fee Smith Sharp & Vitullo, LLP and 

John L. Malesovas d/b/a Malesovas Law Firm's (collectively, "Intervenors") Verified 

Petition(s) in lnteNention, Application for Temporary Restraining Order, Temporary 

Injunction, and Application for Declaratory Relief against, inter alia, Stephen Hopper and 
PR-11-03238-1 
COT I 
ORDER - TEMPORARY INJUNCTION (OCA) 
18!2129 l 

I II 

•I 

I 
I 
I 

I 
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Laura Wassmer, individually and as beneficiaries of the Estate of Max D. Hopper, 

deceased, (hereinafter jointly "Clients") and JPMorgan Chase Bank, N.A. (hereinafter 

"JPM") (Clients and JPM hereinafter jointly, "Defendants" with respect to the claims now 

pending in this Intervention). 

The Court, after considering the Intervenors' Collective Verified Original Petition 

in Intervention, Application for Temporary Restraining Order, Temporary Injunction, and 

Application for Declaratory Relief, the evidence submitted by Intervenors in camera, the 

relevant exhibits, the arguments of counsel, concludes that-unless immediately 

restrained, Defendants will irreparably injure Intervenors. 

This Court has subject matter jurisdiction over the dispute brought before it under 

both, TEX. ESTATES CODE ANN. § 32.007 et seq. (Vernon 2014), and, TEX. CIV. PRAC. & 

REM. CODE§ 37.005 et seq. (Vernon 2014) (authorizing declaratory judgment actions in 

probate court when such relief is germane to an Estate). 

Intervenors respective Pleas and application for Injunctive Relief are timely filed, 

given that this Court has yet to sign a judgment; and, therefore, retains plenary power 

over this proceeding. See TEX. R. C1v. P. 60 et seq. 

This Court has, preliminarily, taken judicial notice, pursuant to Rule 201 of the 

Texas Rules of Evidence, of the following facts that, in reasonable probability, appear to 

be true at this preliminary stage of the proceeding: 

1.) In, around, or about November of 2015, Clients executed a valid and 

enforceable contingency agreement (''CA") with Intervenors; 

2.) On or about April 5, 2018, attorneys for Clients and JPM appeared 

before this Court and announced, without revealing any of the 

substantive terms, that a confidential settlement had been reached 

between them in the underlying dispute pending in this Court 

(hereinafter "Settlement"); 

3.) On or about the same day, April 5, 2018, but-literally what appears 

to have been within minutes after the Court was informed that a 

settlement had been reached by the parties in this underlying 

dispute--Clients terminated their CA with Intervenors by and through 

their attorney, James Pennington; 

2 
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4.) Intervenors have filed what, by all accounts, appears to be a valid 

and enforceable First Party Attorney's Fees Lien in the proceeds of 

the Settlement; 

5.) Intervenors fully performed; or, at the very least, substantially and 

materially performed all of their duties, responsibilities, and 

obligations under the CA at or before the time Clients terminated the 

CA-as those legal terms are meant in, Tillery & Tillery v. Zurich Ins. 

Co., 54 S.W.3d 356, 360-61 (Tex. App.-Dallas 2018, no pet.), 

Enochs v. Brown, 872 S.W.2d 312, 317 (Tex. App.-Austin 1994, no 

writ), disapproved of on unrelated grounds, by Roberts v. Williamson, 

111 S.W.3d 113 (Tex. 2003), and Mandell & Wright, 441 S.W.2d 841, 

847 (Tex. 1969); and 

6.) Given the timing of the termination of Intervenors, Clients are 

estopped, quasi-estopped, andfor have waived any and all defenses, 

if any, that could or would be lodged to the CA or the quality of the 

legal services performed by Intervenors. 

The Court finds that Clients have admitted that some of the settlement funds 

belong to Intervenors, but Clients refuse to identify the amount that belongs to 

Intervenors and refuse to allow the undisputed amount that belongs to Intervenors to be 

paid to Intervenors. Based on this, as well as the Court's findings above, Intervenors 

are entitled to immediate payment of a portion of the settlement funds once they 

become due and payable under the terms of the settlement. The Court finds that within 

hours after the Court heard Intervenors' Application for a Temporary Restraining Order 

where Intervenors were asking this Court to protect the settlement funds in dispute 

pending the outcome of their Petition in Intervention and after the Court took the matter 

under advisement, Clients executed a settlement agreement with JPM which required 

JPM to wire transfer the settlement funds to any location designated by Clients, which 

would necessarily include a foreign bank account, and further required Intervenors to 

waive their lien on the settlement funds and to withdraw their Petition in Intervention 

claiming an interest in the settlement funds, and that Clients still refused to pay 

3 
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Intervenors any of the settlement funds. The Court finds that this action by Clients was 

designed to attempt to circumvent this Court's inherent power to protect the disputed 

funds and to circumvent Intervenors' lien on the Settlement funds. 

The Court finds that based on all of the foregoing and all of the other evidence 

and stipulations presented, the settlement funds are in danger of being lost or depleted 

unless this Court exercises its inherent power to protect the settlement funds pending 

the outcome of Intervenors' Petition in Intervention. 

Based upon these preliminary findings, this Court is of the opinion that 

Intervenors have established a probability of success on the merits on their application 

for, inter alia, declaratory relief. See TEX. CIV. PRAc. & REM. CODE § 37.004 et seq. 

(Vernon 2014). This Court is of the opinion that, unless restrained, one or more 

Defendants are likely to cause permanent damage to Intervenors, should they be 

allowed to transfer, hypothecate, assign, or take title to Intervenors' interest in the 

settlement proceeds before the pleas in Intervention are adjudicated on the merits. 

Such harm would be irreparable and injury would be Imminent because this Court is of 

the opinion that there is no showing; or, in the alternative, an inadequate showing that 

Defendants could timely and immediately pay the disputed funds to Intervenors, should 

Intervenors ultimately prevail in this proceeding. and because Intervenors have a 

security interest in and lien upon a portion of the settlement proceeds which would be 

eviscerated by allowing Clients to dispose of 100% of the settlement proceeds as they 

saw fit and/or by risk that such funds will be lost or depleted or otherwise disposed of. 

Moreover, given the Court's preliminary findings set forth above In (i)·(vi), Intervenors 

have established a property right and secured interest in the proceeds at issue, and the 

loss of such funds and property right would leave Intervenors with no adequate remedy 

at law. 

The Court is, THEREFORE, of the opinion that Intervenors are entitled to the 

issuance of an Order of Temporary Injunction and that such an Order is necessary to 

protect Intervenors' rights. This ORDER is necessary because of the immediate need 

to enforce the security interest and lien which Intervenors have in a portion of the 

settlement proceeds and to stop the wrongful flow of funds in the near future from being 

disseminated to either Clients or their attorneys, or some other third party subject to 

4 
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Clients' direction and control, upon which Intervenors would have no adequate remedy 

at law. Without intervention by this Court, Intervenors' property right, that is Intervenors' 

security interest in and lien upon the settlement proceeds, would be destroyed and 

there would be no way to restore that property right in the Settlement proceeds 

themselves. 

It is therefore ORDERED, ADJUDGED, and DECREED that Defendants, 

Stephen Hopper, Laura Wassmer, and JPMorgan Chase, N.A., and any of his, her, 

their, or its agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 

1) Deposit all of the settlement proceeds due to Stephen B. Hopper and Laura S. 
Wassmer, individually and as beneficiaries of the Estate of Max Hopper, 
Deceased, into a safekeeping account with JPMorgan Chase Bank, NA, to be 
treated as a deposit in the registry of the Court, and to be held in trust until 
further order of this Court Funds in this safekeeping account shall be withdrawn 
only upon Order of this Court; 

2) The parties are ORDERED to preserve and prevent the destruction of all 
documents, including electronic data, emails, and notes, that relate in any way to 
the matters and claims set forth in the Intervenors' respective Pleas on file-and, 
moreover, all electronic storage devices must be imaged and preserved. 

IT IS FURTHER ORDERED that the $1 0,000 corporate or surety cash bond 

currently deposited with the appropriate clerk of this Court shall remain in place. 

/f JS :URTHER ORDERED that trial i2J/9js matter is se1, for 1 1 \ fL!f.dtJJ~ ~Jv!fat_9'.'!3J o'clocl<(l.rr1.~'1f/,;v._/7.e.r ~cY/L~;: 1 
~ ~eatt. h!le? ~/~J Cn;~rt?/}(!~ _rnjv';,e/t~ 

Sigried and ISSUed thiS the dJ!:_d/.y of Apnl 2018, at if, t?.:5 o'clocr.m.. c1 tJ ;I, 

5 
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CAUSE NO. PR-11-03238-1 

IN RE: ESTATE OF 
MAX D. HOPPER, 
DECEASEl) 

JON. HOPPER 

Plaintiff, 

v. 

JP MORGAi'< CHASI!:. N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

l)efendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOV AS LAW FIRM, and FEE, 
SMITH, SHARP & VITULLO, LLP 

Intervenors, 

v. 

STEPHEN B. HOPPI<:R, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK, N.A., 

l)efendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.I 

DALLAS COUNTY, TEXAS 

SECONn AMEI'.'DED NOTICE OF HEARING ON 
MOTION TO COMPEL ARBITRATION 

Please take notice that the hearing on Intervention Defendants' Motion lO Compel 

Arbitration has been re-scheduled for Tuesday, May 8, 2018, at 4:00p.m., before the Honorable 

Judge Brenda Hull Thompson in Probate Court No. I, Dallas County, Texas. 

SECOND A~!ENDED :"-!OTICE OF HEARING· MOT: ON TO COMPE ARBJTRA TION 

F!LED 
4125/2018 2:42PM 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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Respectfully submitted, 

sl Anne lvf. Johnson 

James E. Pennington 
State Bar "!o. 15758510 
LAW OFFICES OF JAMES PENNINGTON, P.C. 

900 Jackson Street, Suite 440 
Dallas, Texas 75202-44 73 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@jeplawyer.com 

Anne M. Johnson 
State Bar "!o. 00794271 
Andrew W. Guthrie 
State Bar No. 24078606 
HA Y"ES AND BOONE LLP 

2323 Victory A venue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5376 
Facsimile: (214) 200-0487 
anne.johnson@haynesboone.com 
andrew.guthrie@haynesboone.com 

Attorneys for Intervention Defendants 
Stephen B. Hopper and Laura 8. Wassmer 

SECOND AMENDED NOTICE Oc HEARNG- MOTION TO COMPEL ARB! TRATI0'-4 2 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 25'h day of April, 2018, the foregoing Second Amended 
Notice of Hearing on Motion to Compel Arbitration was filed using the e-tiling system which 

will send notification of such filing to the following patiies via email: 

Brian P. Lauten 
BRIAN LAUTEN, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 
Attorneys for Intervenor Fee Smith Sharp & Vitullo, LLP 

John L. Malesovas 
MALESOV AS LAW FIRM 
1801 South Mopac Expressway, Suite 320 
A us tin, TX 787 46 
john@malesovas.com 
Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
LOEWINSOHN FLEGLE DEARY SIMON LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw. com 
jimf@lfdslaw. com 
kerrys@lfdslaw. com 
Attorneys for Plain tiff J o Hopper 

JeffreyS. Levinger 
J. Carl Cecere 
LEVINGERPC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
j levinger@levingerpc. com 
ccecere@cecerepc. com 
Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

SECOND AMENDED NOTICE OF HEARING- MOTION TO COMPEL ARBITRATION 3 
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John C. Eichman 
Grayson L. Lin yard 
HmlTON & WILLIAMS, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton. com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A., as Independent Administrator of the 
Estate of Max D. Hopper, Deceased, and JP'vlorgan Chase Bank, N.A., in its Corporate Capacity 

Van H. Beckwith 
Jessica B. Pulliam 
BAKER BOTTS LL. P. 
200 I Ross Avenue, Suite 700 
Dallas, TX 7520 I 
214-661-4677 Facsimile 
van. beckwith@bakerbotts. com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Baok, N.A. 

Evan A. Young 
BAKER BOTTS L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 7870 I 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase Bank, N.A. 

s/ Anne lvf. Johnson 
Anne M. Johnson 

SECOND AMENDED NOTJCE OF HEARJNG- MOTION TO COMPEL ARBITRATION 4 
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CAUSE NO. PR-11-3238-1 

JOHN L. MALESOVAS, d/b/a § IN THE PROBATE COURT 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP. § 

§ 
Intervenors, § 

§ 
v. § N0.1 

§ 
STEPHEN B. HOPPER, LAURA S. § 
WASSMER, individually and as § 
Beneficiaries of the EST ATE OF § 
MAX D. HOPPER, DECEASED, § 
the ESTATE OF MAX D. HOPPER, § 
DECEASED, JPMORGAN CHASE § 
BANK, N.A, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

Intervenors' (Lawyers) Consolidated Traditional Rule 166a(c) Motion for 

Summary Judgment (MSJ) on their Secured and Fully Vested Property and Ownership 

Rights to the Disputed Funds, Application for Attorney's Fees, and Brief in Support (filed 

4.20.18), will be heard on Wednesday, May 23, 2018 at 2:00PM in the front of Judge 

Brenda Hull Thompson, The Probate Court, Renaissance Tower, 1201 Elm Street, 241
" 

Floor, Suite 2400-A, Dallas, Texas 75270, Dallas County, Texas. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

TSt:>Jf2· 
BRIAN P. LAUTEN 
State Bar No. 24031603 
blaute n@brianlauten .com 
3811 Turtle Creek Blvd., Ste. 1450 
Dallas, Texas 7 521 9 
(214) 414-0996 telephone 
ATIORNEYS FOR INTERVENORS 

FILED 
4/26/2018 4:13PM 
JOHN F. WARREN 

COUNTY CLERK 
iJALlAS COUNTY 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing 
document has been served on all counsel of record on April 26, 2018, in accordance 
with the Texas Rules of Civil Procedure to: 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.com 
iimf@lfdslaw.com 
kerrys@lfds:aw.com 
Attorneys for Intervenor Jo Hopper 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jelchrnan@hunton.com 
gllnyard@hunton.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A., 
as Independent Administrator of the Estate 
of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its 
Corporate Capacity 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young:Q.lbakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

JeffreyS. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levingerpc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. 
Hopper and Laura S. Wassmer 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbolts.com 
Attorneys for Defendant; JPMorgan Chase 
Bank, N.A. 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
jep@jeplawyer.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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CAUSE NO. PR-11-3238-1 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the ESTATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

DALLAS COUNTY, TEXAS 

JOHN L. MALESOVAS, d/b/a MALESOVAS LAW FIRM AND FEE, SMITH, 
SHARP & VITULLO, LLP's CONSOLIDATED SECOND AMENDED PETITION IN 

INTERVENTION, APPLICATION FOR DECLARATORY JUDGMENT, 
TEMPORARY & PERMANENT INJUNCTION 

COMES NOW, John L. Malesovas, d/b/a Malesovas Law Firm ("MLF") and Fee, 

Smith, Sharp & Vitullo, LLP ("FSSV") (MLF and FSSV, collectively "Attorneys"), and files 

this Second Amended Petition in Intervention, Application for Declaratory Judgment, 

Temporary and Permanent Injunction complaining of Defendants, Stephen B. Hopper 

("Hopper"), Laura S. Wassmer ('Wassmer"), individually and as beneficiaries of the Estate 

of Max D. Hopper (collectively "Clients"), the Estate of Max D. Hopper, deceased and 

JPMorgan Chase Bank, N.A. ("JPM"), and for cause would show the following: 

I. 
DISCOVERY CONTROL PLAN 

1.01 Intervenors requests this lawsuit proceed under a Level 3 Discovery Control 

Plan pursuant to Rule 190.4 ofthe Texas Rules of Civil Procedure. 

FILED 
5/1/20181:13 PM 

JOHN F. \:VARREN 
COUNTY CLERK 

DALlAS COUNTY 
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II. 
PARTIES 

2.01 John L Malesovas is an attorney licensed to practice law in the State of 

Texas and doing business as Malesovas Law Finn. 

2 02 FSSV is a limited liability partnership and law firm and doing business as 

Fee, Smith, Sharp & Vitullo, LLP. 

2.03 Hopper, individually and as a beneficiary of the Estate of Max D. Hopper, 

deceased, was a former client of Attorneys and is being served herewith pursuant to 

TRCP 21a. 

2.04 Wassmer, individually and as a beneficiary of the Estate of Max D. 

Hopper, deceased, was a former client of Attorneys and is being served herewith 

pursuant to TRCP 21a. Hopper and Wassmer are hereinafter jointly referred to as 

"Clients". 

2.05 The Estate of Max D. Hopper is an estate in administration under the 

jurisdiction of this Court, and Clients have asserted claims herein on behalf of the Estate 

as the beneficiaries of the Estate. 

2.06 JPM is also a Defendant in the underlying case and an interested party to 

this Petition in Intervention and is being served herewith pursuant to TRCP 21a. 

Ill. 
JURISDICTION AND VENUE 

3.01 Venue is proper in Dallas County, Texas pursuant to §15.002(a)(1), Tex. 

Civ. Prac. & Rem. Code, as Dallas County is the county in which all or a substantial part 

of the events or omissions giving rise to the claim occurred and because venue is 

proper in the underlying action. This Court has exclusive jurisdiction to adjudicate this 
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dispute because Intervenors have a secured and fully vested property interest and 

property right in the settlement proceeds at issue, which are "incident" to the Estate of 

Max D. Hopper-and JPM is the Independent Administrator of said Estate (and JPM is 

in exclusive possession of the disputed funds). See TEX. ESTATES CODE ANN. § 32.007 

et seq. (Vernon 2014), and, TEX. CiV. PRAC. & REM. CODE § 37.005 et seq. (Vernon 

2014} (authorizing declaratory judgment actions in probate court when such relief is 

germane to an estate). To the extent that the Estate of Max D. Hopper is a party to the 

settlement with JPM or to the extent that beneficiaries of the Estate of Max D. Hopper 

are parties to the settlement with JPM, then this Court and only this Court has exclusive 

jurisdiction over this matter. 

IV. 
FACTS 

4.01 Attorneys represented Clients pursuant to a valid and enforceable 

contingency fee agreement in the underlying lawsuit pending in this Court A true and 

correct copy of the contingent fee agreement was admitted into evidence at the 

Temporary Injunction hearing (hereinafter, "Agreement"). Intervenors fully performed 

under the terms of the Agreement On April 3-4, 2018, Clients' Appellate Counsel, Jeff 

Levinger, settled Clients' claims against JPM. Clients, through Levinger. caused to be 

filed a Rule 11 agreement memorializing the fact that a confidential settlement had been 

reached between Clients on the one hand and JPM on the other hand ("Settlement"). 

At approximately 9:05 a.m. on April 5, 2018, Anthony L. Vitullo appeared before this 

Court on Clients' behalf and announced in open court that a confidential settlement had 

been reached between Clients and JPM. At approximately 10:10 a.m. on April 5, 2018, 

Clients' attorney, Jim Pennington, terminated Attorneys without cause and advised 
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Attorneys that Clients would not compensate Attorneys in accordance with the 

Agreement. Pennington also advised Attorneys that he was going to instruct Leviriger 

to retain an unspecified percentage of the Settlement proceeds in his trust account. On 

April 6, 2018, FSSV withdrew from representing Clients in the underlying lawsuit. 

Attorneys own a secured and fully vested property right in the Settlement proceeds (up 

to the very limits of their contingency interest as set forth in the Agreement). Counsel 

for Clients and JPM, the latter is the current holder of the Settlement proceeds, have 

refused to tender any funds directly to the Attorneys, given the pendency of the dispute 

at hand. Attorneys filed, inter alia, a Petition in Intervention to enforce their property 

rights in the Settlement proceeds. The Court granted Attorneys' request for a TRO and 

a Temporary Injunction has since been issued. 

4.02 Attorneys have a justiciable interest in the pending suit because the 

disposition of the Settlement proceeds will impact their property rights. This lawsuit is a 

declaratory judgment action against Clients and JPM to enforce Attorneys' fully vested 

and secured property rights. As such, pursuant to Texas Mut. Ins. Co, v. Ledbetter, 

251 S.W.3d 31 (2008), Attorneys are first party, secured lienholders in the Settlement 

proceeds of this case, and have an absolute right to intervene. Thus, Attorneys seek a 

declaration from this Court pursuant to TEX. C1v. PRAC. & REM CoDE § 37.001 el. seq. 

(Vernon 2014), confirming Attorneys' security and property interest in the Settlement 

proceeds and, ultimately, an order directing JPM and Clients to pay such interest 

directly to Attorneys. 

4.03 Attorneys fully performed under the Agreement and obtained a favorable 

jury verdict on Clients' behalf. Consequently, Clients were able to later secure a 
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confidential settlement with JPM. Only after Clients. through their appellate attorney, 

Jeff Levinger, unilaterally settled with JPM-did Clients terminate Attorneys. Clients 

accepted, used, and enjoyed the services of Attorneys which resulted in the 

Settlement-the services were valuable and Clients obtained a benefit. In accordance 

with Tillery & Tillery v. Zurich Ins. Co., 54 S.W.3d 356 (Tex. App.--Dallas 2001, pet. 

denied), and Enochs v. Brown. 872 S.W.2d 312 (Tex. App. -Austin 1994, no writ), 

Clients are estopped and, at the very least, quasi-estopped from challenging the validity 

of the Agreement and the fee due and owing to Attorneys thereunder and the property 

rights Attorneys have to the Settlement proceeds, which are currently being held by 

JPM. Moreover, consistent with Tillery and Enochs, Clients have waived each and 

every defense, if any, that could otherwise be lodged to the validity of the Agreement, 

given that Attorneys were terminated only after the legal services were accepted. used, 

and enjoyed by Clients, resulting in a demonstrable benefit to Clients. Further, it would 

be unconscionable for Clients to be permitted to avoid paying the fees owed, given that 

Clients have already accepted the benefits of the Attorneys' legal services that were 

provided under the Agreement. Indeed, by accepting the benefits of the legal services 

provided under the Agreement, Clients have waived any right to complain about either 

the quality of those services or the fees that are due and owing as a consequence of 

those services having been fully provided. Accordingly, Attorneys seek a declaration 

defining the breadth and scope of their fully secured and vested property rights in the 

settlement: and, once those rights are declared, an order of disbursement of fees owing 

to Attorneys consistent with the Court's award of declaratory relief. 
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4.04 In addition, Attorneys seek the recovery of their attorneys' fees pursuant to 

TEX. C1v. PRAc. & REM CODE § 37.009 (Vernon 2014)-in enforcing their lien and 

property rights herein. All conditions precedent to Attorneys' claim for relief have been 

fully performed, have occurred, accrued, or have been waived. 

v. 
APPLICATION FOR DECLARATORY RELIEF 

UNDER SECTION 37.001 

5.01 Attorneys incorporate all of the preceding paragraphs as if they were set 

forth in their entirety herein. 

5.02 Attorneys seek a declaratory judgment pursuant to the TEXAS UNIFORM 

DECLARATORY JUDGMENT AcT ("UDJA"), TEXAS CIVIL PRACTICE & REMEDIES CODE § 

37.001 et seq. (Vernon 2014). An actual and justiciable controversy exists and has 

arisen between Attorneys, Clients, and JPM. Attorneys seek declaratory relief, a 

disbursement order, and a judgment against Clients and JPM pursuant to the UDJA 

declaring the rights, status, and other legal relations of Attorneys vis a vis these parties 

regarding the payment of Attorneys' fees from the Settlement proceeds. Because the 

Estate is a party to the Settlement, this Honorable Court has exclusive jurisdiction to 

declare and formally adjudicate Attorneys' ownership rights in the Settlement proceeds. 

5.03 Attorneys are entitled to a declaration as follows: 

a. Attorneys own a secured and fully vested property right in the 

Settlement proceeds currently held by JPM; 

b. Attorneys are entitled to immediate possession of their property rights 

in the Settlement proceeds currently held by JPM; 

c. This Court has exclusive jurisdiction to declare the rights of the parties 

to the Settlement proceeds currently held by JPM; 

d. Attorneys are entitled to the full and exclusive use, possession and 
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enjoyment of their interest in the Settlement proceeds currently held by 

JPM; 

e. It is in the best interest of the Estate to pay Attorneys their interest in 

the Settlement proceeds currently held by JPM; and 

f. Clients and JPM be directed to pay Attorneys their fees from the 

Settlement proceeds currently held by JPM directly to Attorneys. 

5.04 Attorneys also seek all legal fees and expenses from Clients and JPM as 

allowed under the UDJA as this would be fair and equitable given the facts and 

circumstances of this dispute. 

VI. 
TEMPORARY AND PERMANENT INJUNCTION 

6.01 Attorneys seek a permanent injunction. Attorneys have shown a 

probability of success on the merits because Attorneys have a fully vested and secured 

property interest in the settlement proceeds. Attorneys fully performed their obligations 

under the Agreement. Attorneys have a fully vested and secured property interest in 

the Settlement proceeds and Clients have informed Attorneys that they do not intend to 

pay or honor Attorneys' interest in the Settlement proceeds-either in whole or in part. 

6.02 Unless this Honorable Court immediately restrains Clients and JPM from 

diverting the Settlement proceeds, the Attorneys will suffer immediate and irreparable 

injury, for which there is no adequate remedy at law, because in effect, Attorneys will 

have lost the protection of their security interest in the Settlement proceeds. Moreover, 

neither of the Defendants are bonded and Clients have established a pattern and 

practice of terminating their lawyers and refusing to pay their lawyers-either in whole 

or in part. Attorneys have a first party, secured lien on and fully vested security interest 

in the Settlement proceeds, the purpose of which is to prevent Clients from taking all of 

7 
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the Settlement proceeds and unilaterally controlling their use and disposition-to the 

detriment of Attorneys, who are entitled to be compensated for their services rendered 

(and their legal expenses advanced and paid on Clients' behalf). Based on the record 

before this Court, Attorneys have established and will further show on final disposition: 

a) The harm to Attorneys is imminent because Clients and JPM may 

attempt, if not restrained, to have Attorneys' interest in the 

Settlement proceeds paid to Clients' attorney, Jeff Levinger. 

b) This imminent harm will cause Attorneys irreparable injury; in that, 

once Defendants pay the Settlement proceeds to Jeff Levinger, 

Attorneys will not be able to enforce their lien and security interest 

because Levinger will be obligated to hold the funds in his trust 

account, interest free, until the ownership of the fees is resolved. 

On the contrary, Rule 1.14 et seq. of the Texas Rules of 

Professional Conduct do not require, nor do they even allow, 

Clients' attorney to take possession of the Settlement proceeds, 

over Attorneys' objections, because Attorneys have a fully vested 

and secured ownership and property right in the Settlement 

proceeds at issue. To the contrary, Attorneys' first party lien and 

security interest allow them to take possession of their portion of 

the Settlement proceeds as duly authorized by the Agreement 

executed between Clients and Attorneys. Thus, unless a 

permanent injunction issues, Attorney's lien and security interest in 

the Settlement proceeds will be eviscerated. In addition, Attorneys' 

interest in the Settlement proceeds will not be protected from 

unauthorized distributions, conversion, or bank failure. 

c) There is no adequate remedy at law which will enforce Attorneys' 

lien and security interest absent action from this Court. Indeed, 

Clients are not bonded and there has been no showing that Clients 

could respond and, in fact, pay money damages in the amounts 

due and owing should they prematurely take possession of the 
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funds and disburse those funds beyond the jurisdiction of this 

Court. Clients will simply be unable to respond in-whole or in 

part-in damages upon final trial from this intervention unless 

Attorneys' interest in the Settlement proceeds is protected by this 

Court. 

VII. 
BOND HAS BEEN POSTED/ 

WRITS HAVE BEEN ISSUED, FILED, 
AND DULY SERVED 

7.01 Attorneys have posted a reasonable bond in accordance with this Court's 

order granting a temporary injunction and the appropriate writs have been issued, duly 

filed, and served on the p<)rties' attorneys of record in accordance with Rule 21 a. 

VIII. 
RELIEF REQUESTED 

8.01 Attorneys have obtained a temporary injunction and an order requiring the 

funds to be deposited with JPM under the exclusive control of this Court, which 

Attorneys request remain in place and are not waived by this pleading. 

8.02 Attorneys request the Court to issue a permanent injunction, consistent 

with the Court's temporary injunction previously granted, authorizing the following relief, 

to-wit: 

8.02.1 Restraining Clients from taking any action to transfer, 

liquidate, convert, encumber, pledge, loan, share, sale, market for sale, 

conceal, hide, secret, dissipate, deplete, neglect, misuse, damage and/or 

destroy, lease, assign, granting a lien, security interest, or other interest in, 

allow the use of, or otherwise dispose of any and all part of Attorneys' 

interest in the Settlement proceeds; 

8.02.2 Ordering that Defendants and any of his, her, their, or its 

agents, servants, employees, successors, assigns and those persons in 

active concert or participation therewith, must: 
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1. Deposit into the registry of this Court the portion of 

Attorneys' interest in the Settlement proceeds which Clients 

contend they do not owe Attorneys under the Agreement, which 

shall remain on deposit in the registry until further Order of the 

Court, when such funds become available and are ripe for 

distribution from JPM to the underlying Plaintiffs in satisfaction of 

the confidential settlement agreement reached herein; 

2. Pay directly to Attorneys the portion of Attorneys' 

interest in the Settlement proceeds which Clients do not dispute to 

be due and owing from the Settlement proceeds immediately when 

those funds become available under the terms of the Settlement; 

and 

3. Upon final trial and declaration, that the Court enter a 

disbursement order causing payment to be directed to Attorneys for 

their legal services rendered in accordance with the Agreement. 

8.03 After a final trial on the merits, the Court should immediately disburse all 

funds due and owing to Attorneys consistent with their ownership rights, as reflected in 

the Agreement. 

IX. 
ALTERNATIVELY, UNDER RULE 48, ATIORNEYS MOVE THE COURT FOR AN 

ORDER REQUIRING THE DISPUTED FUNDS TO BE DEPOSITED INTO THE 
REGISTRY PENDING A FINAL DISPOSITION ON THE MERITS 

(WHICH IS A NON-APPEALABLE ORDER 

9.01 Under Rule 48, Attorneys plead in the alternative that this court has the 

inherent power to order that disputed funds be deposited in the registry of the court. 

See Prodeco Exploration, Inc. v. Ware, 684 S.W.2d 199, 201 (Tex. Civ. App.-Houston 

[1 51 Dist.]1984, no writ) ("The trial court has the inherent authority to direct [a party] to 

deposit disputed funds into the registry of the court pending the outcome of the 

litigation."); see also Castilleja v. Camero, 414 S.W.2d 431, 433 (Tex. 1967). In 
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addition, in order to secure an order directing a party to deposit disputed funds in the 

registry of the Court, a party does not have to satisfy the prerequisite for securing a 

temporary injunction. Diana River & Assocs., P.C. v. Calvillo, 986 S.W.2d 795, 797-798 

(Tex. App.-Corpus Christi 1999, no pet.) (citing McQuadev. E.D. Sys. Corp., 570 

S.W.2d 33, 35 (Tex. Civ. App.-Dallas 1978, no writ)). Orders to deposit money into 

the registry of the court cannot be characterized as temporary injunctions and are non

appealable. Prodeco, 684 S.W.2d at 201; Alpha Petroleum Co. v. Dunn, 60 S.W.2d 

469,471 (Tex. Civ. App.-Galveston 1933, writ dism'd). 

9.02 Clients have filed a pleading in response to Attorneys' intervention 

wherein Clients admit that there are disputed funds from the Settlement proceeds. But 

Clients do not identify the amount of the disputed portion of the Settlement proceeds. 

Clients suggest that this unidentified amount of funds be kept in their possession, 

through their attorney, Jeff Levinger, pending the outcome of this dispute. Distilled to its 

essence, Clients want exclusive control to all of the disputed funds without oversight 

from this Court and without even identifying the amount they would claim is in dispute. 

That is obviously unacceptable to Attorneys to let the fox guard the hen house pending 

the outcome of this matter-and Clients' proposal is inconsistent with Attorney's vested 

and fully secured property rights in the Settlement proceeds at issue. 

9.03 Accordingly, pursuant to this Court's inherent power, Attorneys move this 

Court, in the alternative under Rule 48, to order that all of the Settlement proceeds be 

deposited into the registry of this Court (or any other independent escrow account 

agreed to by the parties that is subject to the jurisdiction of the Court) pending the 

adjudication of Attorneys' application for a permanent injunction. 
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WHEREFORE, PREMISES CONSIDERED, Intervenor Attorneys respectfully 

request a declaratory judgment, a permanent injunction, a disbursement order for their 

share of the settlement proceeds upon which they are entitled, an award of attorney's 

fees, and for all such further relief, whether in law or in equity, to which they may show 

themselves justly entitled. 

Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

BRIAN P. LAUTEN 
State Bar No. 24031603 
blauten@.brianlauten.com 
3811 Turtle Creek Boulevard 
Ste. 1450 
Dallas, Texas 75219 
(214} 414-0996 telephone 
(214) 744-3015 facsimile 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing 
document has been served on all counsel of record on May 1, 2018, in accordance with 
the Texas Rules of Civil Procedure to: 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Intervenor Jo Hopper 

Jeffrey S. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
llevinger@levingerpc.com 
ccecere@q§lcerepc.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
@ghman@hunton.com 
qlinyard@hunton.com 
Attorneys for Defendant 
JPMorgan Chase Bank, N.A., 
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Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
iessica.pu!liam@bak.erbotts.com 
Attorneys for Defendant 
JPMorgan Chase Bank, N.A 

Evan A. Young 
Baker Botts L.LP. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant 
JPMorgan Chase Bank, N.A 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
jep@leplawyer.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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NO. PR-11-3238-l 

INRE: ESTATEOF § 
§ 

MAX D. HOPPER, § 
§ 

DECEASED § 
§ 

JO N. HOPPER, § 
§ 

Plaintiff, § 
§ 

v. § 
§ 

JPMORGAN CHASE BANK, XA., § 
STEPHEN B. HOPPER and LAURA S. § 
WASSMER, § 

§ 
Defendants. § 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

JPMORGAN CHASE BANK N.A.'S NOTICE 
REGARDING APRIL 24, 2018, TEMPORARY INJUNCTION ORDER 

JP~organ Chase Bank N.A. ("JPMorgan"), in its capacity as the independent administrator 

of the Estate of Max D. Hopper, deceased, and in its corporate capacity, understands Intervenors 

have asked the Court to issue a Writ of Injunction on the Court's April 24, 201&, Temporary 

Injunction Order ("Order"), but as of the date of this Notice, JPMorgan has not been served with 

such Writ. 

JP~organ, however wishes to keep the Court fully apprised of certain facts relevant to its 

Order, to explain clearly and unambiguously that JP~organ has no current obligation to make any 

settlement payment pursuant to the Contldential Settlement Agreement it entered into with 

Stephen Hopper and Laura Wassmer (the "Heirs"), and to make clear to the Court that if, and 

when, the conditions precedent to its payment obligations occur, it will comply with the Court's 

Order to the extent that Order remains in effect, as well as any other then-existing Court Orders 

regarding the safe-keeping of any settlement amount JPMorgan has an obligation to pay. 

JPMORGAN CilASE BANX N.A. 'S :.iOTlCE R!KlAI<ED;(l .t\l'IUL 24,20! 8, TEMPORARY ]"'OUNC710N 0LWER PAGE I 
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The Confidential Settlement Agreement includes certain conditions precedent to any 

obligation on tl1e part of JPMorgan to make any settlement payment. Specifically, JPMorgan only 

becomes obligated to pay the confidential "Settlement Amount" 

[w]ithin 10 business days following (i) the execution of this Agreement by all 
Parties, (ii) the delivery to JPMorgan afthe documents required by Section 2(b), 
and (iii) the delivery to JPMorgan of (x) a completed W9 and (y) wire transfer 
instructions, on the letterhead ofthe account owner, of such account or accounts as 
the Heirs may designate .... 

Section 2(b) requires the following before any payment obligation on JPMorgan's part comes due: 

JPMorgan's obligation to pay the Settlement Amount is subject to the Heirs' prior 
satisfaction and removal of all Attorneys' Liens that have been or may be filed or 
asserted prior to the date of JPMorgan's obligation to pay the Settlement Amount, 
including but not limited to the liens asserted and petitions in intervention already 
filed by Fee, Smith, Sharp & Vitullo, LLP and John L. Malesovas d/b/a Malesovas 
Law Firm. For purposes of this Section, the Heirs "satisfaction and removal" shall 
mean that the Heirs have delivered to JPMorgan (i) written waivers as to JPMorgan 
only, signed by all attorneys who have asserted liens and (ii) to the extent such 
attorneys have filed actions in any court or petitions to intervene in the Action, 
documents evidencing that such actions or petitions have been withdrawn or an 
order from a court or arbitrator permitting JPMorgan to pay the Settlement Amount 
to the Account(s) and no conflicting order of another court or arbitrator shall be in 
effect precluding such payment. 1 

Because those conditions precedent have not been fully satisfied, JPMorgan has no current 

obligation to make any Settlement Payment. Thus, until satisfaction and removal of any liens as 

to JPMorgan only and dismissal of any associated petition in intervention as to JPMorgan only, 

whether by agreement or Court or arbitration order, no Settlement Payment is due, and none will 

be made by JPMorgan to the Heirs, their current counsel, or any other party. If, in the future, all 

conditions precedent to payment are satisfied and JPMorgan becomes obligated to make a 

Settlement Payment, JPMorgan wilt abide by all then-existing Court Orders regarding the payment 

or safe-keeping of any settlement funds. 

1 The pmiies agree that the cited potiion is not confidential and may be disclosed to the Court without waiving the 
confidential portions of the Confidential Settlement Agreement, Should the Court want to review a copy of the 
Confidential Settlement Agreement, with the settlement amount redacted, JP\<1organ will pmvide an in camera review. 
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In the meantime, the funds necessary to satisfy any possible future funding of the 

Confidential Settlement Agreement remain with JPMorgan. 

Respectfully submitted, 

BAKER & BOTTS L.L.P ':Jt, 
By:Jl Jl.f?w._. _ 
~;h 
State Bar No. 02020150 
van.beckwith@bakerbotts.com 
Jessica B. Pulliam 
State Bar No. 24037309 
jessica.pulliam@bakerbotts.com 

2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone: (214) 953-6500 
Telecopy: (214) 661-4677 

HUNTO.'i ANDREWS KURTH, LLP 

John C. Eichman 
State Bar No. 06494800 
jeichman@huntonAK.com 
Grayson L. Lin yard 
State Bar No. 24070150 
glinyard@huntonAK.com 

1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202-2700 
Telephone: (214) 468-3300 
Telecopy: (214) 468-3599 

ATTOR.'iEYSFOR 
Jl'MORGAN CHASE BANK, N.A. 
IN ITS CAPACITY AS INDEPENDENT 
ADMINISTRATOR OF THE ESTATE 
OI<' MAX D. HOPPER, DECEASED AND 
IN ITS CORPORATE CAPACITY 
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CERTIFICATE OF SERVICE 

l hereby certify that a true and correct copy of the foregoing instrument has been served on 
the following counsel of record via the electronic service manager and/or by email on this 4th day 
of May, 2018. 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
LOEWll'iSOHN FLEGLE DEARY SIMON L.L.P. 
12377 Merit Drive, Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.corn 
Attorneys for Plaintiff 

Brian P. Lauten 
BRIAN LAUTEN, P.C. 

3 811 Turtle Creek Boulevard 
Ste. l 450 
Dallas, Texas 75219 
blauten@brianlauten.com 
Attorney for Intervenors 

JeffreyS. Levinger 
1. Car I Cecere 
LEV!.';GERPC 

1445 Ross Avenue, Suite 2500 
Dallas, Texas 75202 
jlevinger@levingerpc.com 
cceceee@eecerepc.com 

James E. Pennington 
LAW OFFlCES OF JAMES E. PENNINGTON, P.C. 

900 Jackson Street, Suite 440 
Dallas, Texas 75202 
jep@jeplawyer.com 

Anne M. Johnson 
Andrew W. Guthrie 
}L&. YNES AND Bomm LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Anne.johnson@haynesboone.com 
Andrew.guthrie@haynesboone.com 
Attorneys for Defendants 
Laura Wassmer and Stephen Hopper 

tk!#J~Jt. 
Van H. Beckwith 
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CAUSE NO. PR-11-03238-1 

I"i RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

--------------------------------
JON. HOPPER 

Plaintiff, 

v. 

JP MORGAN CHASE, N.A., 
STEPHEJ-.; B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

JOHN L. MALESOVAS, d/b/a 
MALESOVAS LAW Fl~\1, and FEE, 
S:VflTH, SHARP & VITULLO, LLP 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, and JPMORGAN CHASE 
BANK,N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

:\'0. I 

DALLAS COUNTY, TEXAS 

REPLY IN SUPPORT OF MOTIOl'< TO COMPEL ARBITRATION 

Defendants Stephen B. Hopper and Laura S. Wassmer ("the Clients") file this Reply in 

Support of their Motion to Compel Arbitration, and their Supplement to Motion to Compel 

Arbitration (collectively, the "Motion"), to address arguments raised in Intervenors' (Lawyers) 

Consolidated Objections and Response to Hopper and Wassmer's (Clients) Motion to Compel 

Arbitration and Bench Brief in Support of Temporary Orders & Relief (the "Response"). The 

REPLY IN SCPPORT OF MOTION TO COJ1,1PEL ARBITRA T!ON PAGE I 
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Motion is set for hearing on May 8, 2018, at 4:00pm. The Clients submit the following reply 

points in support of the Motion: 

A. This is a fee dispute between the Lawyers and the Clients that falls squarely within 
the arbitration provision in their Fee Agreements. 

There is no dispute that the Lawyers' Fee Agreements contain a broad, unlimited, and 

unambiguous arbitration provision: 

20. ARBITR!l..T!ON: It is Attorney's goal to maintail1 at all times a constructive 
and positive relationship with Client on the matter described above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a prompt and fair resolution is In the 
intet·ests of all concerned. To this end, if anyi;;\>1ltlfQ~~l!Y,\<ir. c!W!TI adl>'!¥'ii•'\>14t of is 
il~~J:~ac tQ £fils .f,gl'e~Jfru:!'lfti~~rtY stir~tes' pro)t1deif\tl~A7f!<;ii'~~ysJto CU~t'l'f£~11,1 
cpp]J~~l;oJi2wffb Cll~jjt' s:ciafyn~jc ·.~n.f:lfi1i!teiffi.'jtttllr l.;hal''n1l't)T';!tlse::~J£Wetni l;:lie't1't1 

a~lil;&lt'i'i:);I';;Q~y(iciY':I!.!t:J:~!!lt~<ilpfa~l!f'ii.e;.CI~"a'i>;liffgl1Jcli~~!.!tl'S)i@orn<'ly$"gll.:f£11.i:!lit 
·hi:ithwii!~{!:~!Ji!l~fg~ltl!lfl\1•inj;fa cou'fttcacUQ'!¥'0tt' h',a~~!;~~sj.li1'5!1il!J1iaE'i;thd· ag1'ee ~Wai:~lie 
idff!W!te slud~~'!'\'m1llitifl'te·~t!lEP~ttJili\'&'f.arQitra~crl\ to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commercial Arbitration Rnles of the AAA with one arbitrator who must be an 
attorney licensed to practice law In the State of Texas .. 

(Ex. A-I § 20; Ex. B-1 § 20) (highlighting added). Indeed, the Lawyers have "fully embrace[d] 

the language and contractual obligations of the parties as set forth and articulated in [the Fee 

Agreements] including, specifically, its arbitration provision." (Response at 1.) 

The only question, then, is whether the Lawyers' claims fall within the scope of their 

arbitration provision. In re Rubio/a, 334 S.W.3d 220, 223 (Tex. 2011) (orig. proceeding). But, 

on that issue, there really is no question because the scope of the provision is so broad. Section 

20, drafted by the Lawyers, covers "any controversy or claim" related to the Fee Agreements, 

and "any other matter that may arise between Client and Attorney." (Ex. A-1 § 20; Ex. B-1 § 

20.) As if that weren't clear enough, Section 20 specifically mentions "fee disputes" as the kind 

of matter that is covered hy the arbitration provision. (Id) Because the intervention proceedings 

here are a dispute over whether the Lawyers are entitled to the fee contemplated by the Fee 
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Agreements, these proceedings fall squarely within the scope of the arbitration provision-and 

must be compelled to arbitration. 

Despite this clear language, the Lawyers assert several arguments to avoid the arbitration 

provision they drafted. Each argument fails. 

First, there is no "non-signatory" issue because there is no request--or need-to compel 

JP Morgan to arbitration. (See Response at 9-1 0.) JP Morgan is not a party to the fee dispute 

between the Lawyers and the Clients, and thus will not be part of the arbitration proceeding. 

Even assuming that JP Morgan had a current obligation to pay any settlement proceeds--and it 

does not, for reasons discussed in its Notice Regarding April 24, 2018 Temporary Injunction 

Order, filed May 4, 2018 ("JP Morgan Notice'}-JP Morgan would simply stand in the position 

of an interpleader plaintiff JP Morgan has indicated that it will pay the settlement proceeds as 

directed by the arbitrator or a court when all settlement conditions have been satisfied. (See 

Transcript of April9, 2018 TRO hearing at 50; see also JP Morgan Notice at 2.) As a result, the 

Clients do not (and will not) seek any order against JP Morgan in the arbitration. The 

Transamerica case cited by the Lawyers, which involved the enforcement of an arbitration award 

against a non-signatory, is entirely irrelevant because no such relief is being sought here. 

Transamerlca Occidental Life Ins, Co, v. Rapid Settlements, Ltd., 284 S.W.3d 385, 392-93 (Tex. 

App.-Houston [14th Dist.] 2008, no pet.). 

Further, as noted above and in the JP Morgan Notice, JP Morgan has no obligation to 

fund the settlement until certain conditions precedent are met, one of which requires the Lawyers 

to release their liens as against JP Morgan, (JP Morgan Notice at 2.) Because the Lawyers have 

refused to satisfy this condition, the Lawyers are preventing the Clients--and themselves-from 

receiving any settlement funds (including undisputed funds). In so doing, the Lawyers are 
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violating their ethical duties to the Clients and potentially subjecting themselves to State Bar 

discipline. See TEX. DISC. R. PROF. Co'lm:cT 1.14. But again, these disputes-over any fees 

due to the Lawyers from the settlement proceeds-do not concern JP Morgan, which will pay the 

same settlement ammmt regardless of where the money goes. There is no "non-signatory•· issue 

in applying the arbitration provision to this dispute, and the Lawyers cannot avoid their own 

provision by trying to concoct one. 

Second. the Clients are not "estopped" from enforcing the arbitration provision. 

(Response at II.) The Lawyers argue there is "nothing to arbitrate" because they "have vested 

and secured property and ownership rights" in their contingency fue. (Id) But the extent to 

which the Lawyers have contingency "rights" under the Fee Agreement is very much in dispute; 

Clients contend the agreement is unenforceable under Texas law, and that will be the subject of 

the arbitration. Even assuming the Lawyers were right about the impact of Tille1y and Enochs 

(and they are not), those cases go to the ultimate question of whether a lawyer is entitled to the 

fee under a conu·act-the very issue that is covered by the arbitration provision and therefore 

must be decided by the arbitrator. See Tiile1y & Tilln:v v, Zurich Ins. Co., 54 S.W.3d 356, 357 

(Tex. App.-Dallas 2001, pet. denied) (holding that lawyer "was not entitled to enforce the 

contingent fee agreement"); Enochs v. Brown, 872 S.W.2d 312, 319-20 (Tex. App.-·-Austin 

1994, no writ) (holding that "the trial court did not err in awarding attorney's fees to [lawyer] 

based on the contract"). These are merits arguments that the Lawyers can (and must) assert in 

the arbitration: they provide no basis to avoid arbitration altogether. 

Nor are the Clients taking "irreconcilable positions" by seeking arbitration under an 

agreement they claim is unenforceable. (Response at I 1.) !t is black-letter law that an 

arbitration clause can be valid and enforceable even if it is contained "in a contract that the 
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arbitrator later finds to be void." E.g., Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 

448 (2006). Indeed, arbitration provisions are severable from the contracts in which they are 

contained. Id. at 445-46. Thus, rmless the challenge is to the validity of the arbitration clause 

itself-and there is no such challenge in this case by any party (see Response at I )-the issue of 

the validity of the agreement as a whole must be decided by tbe arbitrator in the first instance. 

Buckeye Check Cashing, 546 U.S. at 445-46; see also In re Kaplan Higher Educ. Corp., 235 

S.W.3d 206, 210 (Tex. 2007) (orig. proceeding). Simply put, there is nothing inconsistent about 

the Clients' contention that: (1) the Fee Agreement is unenforceable, but that (2) that decision 

must be made by tbe arbitrator, because oftbe valid arbitration clause. 

B. This Court must rule on the Motion immediately because the Lawyers have 
filed-and set for hearing on May 23--a dispositive summary judgment motion. 

For tbe reasons described above and in the Motion, the Clients believe this case requires 

an unconditional order compelling the Lawyers' claims to arbitration. But whatever the Court's 

ruling might be, it must be soon. 

The Texas Supreme Court has mandated that motions to compel arbitration "should be 

resolved without delay." In re Houston Pipe Line Co., 311 S.W.3d 449, 451 (Tex. 2009) (orig. 

proceeding). As a result, Texas appellate courts often find trial courts to have abused their 

discretion by deferring a ruling on a motion to compel arbitration-or other related challenges to 

the forum-in favor of: 

• Merits discovery; 1 

1 In re Houston Pipeline Co., 311 S.\V.3d at 452 (granting mandamus where tdal court ordered merits discovery 
"rather than ruling on the legal issues: raised by the motion to compel [arbitration]"); In re Susan Newell Home 
Builders, Inc., 420 S.W.3d 459, 462-63 (Tex. App.-Dallas 2014, orig, proceeding) (granting mandamus where trial 
court ordered discovery that "goes directJy to the merits of [plaintiffs] cla1ms" and deferred ruling on certain 
motions to compel arbitration); In re lv!Hl Partnership, Ltd., 7 S.W.3d 9!8, 923 (Tex. App.-Housron [lst Dist.] 
1999, orig, proceeding) (granting mandamus where trial comi forced parties to litigate before ruling on motion to 
compel arbitration and ho1ding "the trial judge had no discretion to defer his ruling until after discovery had been 
completed in the case''). 
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• Injunctive reiier;l and 

• Summary judgment proceedings. 3 

The last point is particularly salient here, as the Lawyers have filed-and set for hearing 

on May 23rd-a summary judgment motion on the very fee dispute that belongs in arbitration. 

The mere existence of this motion shows that the Lawyers are seeking to have this Court decide 

merits issues that can only be decided by the arbitrator. But in any event, the Lawyers' 

inappropriate summary-judgment filing imposes a short deadline on the Court's arbitration 

ruling, as the Clients' summary-judgment response will be due on May 16th, a little more than a 

week after the hearing on the Motion. 

If the Clients are forced to file a summary-judgment response in this Court--and thus, to 

litigate the fee dispute on the merits-they will have been deprived of their contractual right to 

arbitration. See lvlH! Partnership, Ltd, 7 S.W.3d at 921 (requiring parties to participate in 

discovery would deprive them "of the benefits of the arbitration clause .. , and the purpose of 

providing a rapid, inexpensive alternative to traditional litigation would be defeated") (quoting 

Jack B Anglin Co, v. Tipps, 842 S.W.2d 266, 272-73 (Tex. 1992) (orig. proceeding)); see also 

Tantrum, 2017 WL 3275901, at *9 ("Texas law prohibits trial courts from ruling on a case's 

merits while a motion to compel arbitration is pending."); MetroPCS, 391 S.W.3d at 340 

(allowing case to move forward without ruling on forum challenge "will vitiate and render 

illusory the subject matter of an appeal-i.e,, trial in the proper forum") (intemal quotations 

2 In re MetroPCS Comms., Inc., 391 S.WJd 329, 340 (Tex. App.-Dallas 2013, orig, proceeding) (granting 
mandamus where trial court granted TRO and set temporary injunction tOr hearing '1without first ruHng on relatorsl 
motions l'especting the fOrum selectiLm clause in question"); see also Pinto Tech Ventures, LP. v. Sheldon, 526 
S,WJd 42& 1 437 (Tex. 2017) (Texas C<.'1Urts may "draw anaiogies between fOrum-selection clauses and arbitration 
clauses, which are 'a specialized kind of forum-selection clause."') {internal citations omitted), 

' Tantrum Street, LLC v Carson, No. 05-16-01 096-CV, 3017 WL 3275901, at *9-10 (Tex. App,~DallaB July 25, 
2017, orig. proceeding) (granting mandamus where trial court ruled on summary judgment motion while motion to 
compel arbitration was pending). 
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omitted). Therefore, unless the Court rules on the Motion by May lOth-or at a minimum, 

grants a continuance of the May 23rd summary-judgment hearing-the Clients will have no 

choice but to seek emergency relief from the Dallas Court of Appeals in order to protect their 

rights to arbitration. See id. The Clients therefore respectfully request a ruling on the Motion by 

no later than :\1ay 1 Oth 4 

CONCLUSION AND PRAYER 

The Clients respectfully request that the Court compel the Lawyers/Intervenors to pursue 

their claims in arbitration; stay or dismiss the Lawyers' claims; and grant the Clients all other 

relief, at law or in equity, to which they may be entitled. 

4 In the event the Court de-nies the Motion~ the Clients respectfully request a stay of all discovery and trial 
proceedings pending an accelerated appeal. See TEx. Ctv. PRAC" & REM" CODE§§ 51.016, 171.098; TEX. R APP. P. 
29.3 (stay of proceedings pending interlocutory appeal appt•opriate "to preserve the parties' rights until disposition 
of the appeal"), Without a stay, the Clients would be denied the "rapid; inexpensive alternative tc traditional 
litigation" they are entitled to under the arbitration provision~ even if the court of appeals ultimately rules in their 
favor. See In re Merrill Lynch Trust Co" F'SB, 235 S"WJd 185, 195 (Tex" 2007); TEX. R. APP. P. 29.5 (trial court 
''must not make an order" pending an interlocutory appeal that ~'interferes whh or impairs the judsdictlon of the 
appellate court or any relief sought or that may be granted on appeal"). 
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Respectfully submitted, 

Is/ Anne M. Johnson 
James E. Pennington 
State Bar No. 15758510 
LAW OFFICES OF JAMES E. PENNINGTON, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202-4473 
Telephone: (214) 741-3022 
Facsimile: (214) 741-3055 
jep@jeplawyer.com 

Anne M. Johnson 
State Bar No. 00794271 
Andrew W. Guthrie 
State Bar No. 24078606 
HAYNES AND BOONE, LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone: (214) 651-5376 
Facsimile: (214) 200-0487 
anne.johnson@haynesboone.com 
andrew.guthrie@haynesboone.com 

Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

CERTIFICATE OF SERVICE 

1 hereby certify that on this 4th day of May, 20\8, the foregoing Reply in Support of 
Motion to Compel Arbitration was filed using the e-filing system which will send notification of 
snch filing to the following parties via email: 

Brian P. Lauten 
BRIAN LAUTEN, P.C. 
3811 Turtle Creek Boulevard, Ste. 1450 
Dallas, Texas 75219 
blauten@brianlauten.com 

Attorney for Intervenor l'ee Smith Sharp & Vitullo, LLP 
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John L. Malesovas 
MALESOVAS LAW FIRM 

State Bar No. 12857300 
180 I South Mopac Expressway, Suite 320 
Austin, TX 78746 
john@malesovas.com 

Attorney for Intervenor, John Malesovas 

Alan S. Loewinsohn 
Jim L Flegle 
Kerry F. Schonwald 
LOEWINSOHN FLEGLE DEARY S!MO.K LLP 

12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
alanl@lfdslaw.com 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 

Attorneys for Plaintiff Jo Hopper 

JeffreyS. Levinger 
1. Carl Cecere 
LEVINGER PC 
1445 Ross Avenue, Suite 2500 
Dallas,TX 75202 
j levinger@levingerpe.com 
ececere(£Ycecerepc.com 

Attorneys for Defendants, Stephen B. Hopper and Laura S. Wassmer 

John C. Eichman 
Grayson L. Lin yard 
HLNTON & W!LLlAMS, LLP 

1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinyard@hunton.com 

Attorneys for Defendant, JPMorgan Chase Bank, N.A., as Independent 
Administrator of the Estate of Max D. Hopper, Deceased, and JPMorgan Chase 
Bank, N.A., in its Corporate Capacity 
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Van H. Beckwith 
Jessica B. Pulliam 
BAKER BOTTS L.L.P. 
200 I Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsimile 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 

Evan A. Young 
BAKER BOTTS L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 7870 I 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 

Attorneys for Defendant, JPMorg•ln Chase Bank, N.A. 

Is/ Anne Af. Johnson 
Anne M. Johnson 
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CAUSE NO. PR-11-3238-1 

JOHN L. MALESOVAS, d/b/a § 
MALESOVAS LAW FIRM, and § 
FEE, SMITH, SHARP & VITULLO, LLP § 

Intervenors, 

v. 

STEPHEN B. HOPPER, LAURA S. 
WASSMER, individually and as 
Beneficiaries of the EST ATE OF 
MAX D. HOPPER, DECEASED, 
the ESTATE OF MAX D. HOPPER, 
DECEASED, JPMORGAN CHASE 
BANK, NA, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

NO.1 

DALLAS COUNTY, TEXAS 

AMENDED NOTICE OF HEARING ON INTERVENORS' CONSOLIDATED 
TRADITIONAL RULE 166a(c) MOTION FOR SUMMARY JUDGMENT 

Intervenors' (Lawyers) Consolidated Traditional Rule 166a(c) Motion for 

Summary Judgment (MSJ) on their Secured and Fully Vested Property and Ownership 

Rights to the Disputed Funds, Application for Attorney's Fees, and Brief in Support (filed 

4.20.18), will be heard on Monday, June 11, 2018 at 9:00AM in the front of Judge 

Brenda Hull Thompson, The Probate Court, Renaissance Tower, 1201 Elm Street, 24th 

Floor, Suite 2400-A, Dallas, Texas 75270, Dallas County, Texas. 

RED 
51912018 11 :06 AM 
JOHN F. WARREN 

COUNTY CLERK 
DALLAS COUNTY 
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Respectfully Submitted, 

BRIAN LAUTEN, P.C. 

\S~':lf2-
BRIAN P. LAUTEN 
State Bar No. 24031603 
blauten@brianlauten.com 
3811 Turtle Creek Blvd., Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 
ATTORNEYS FOR INTERVENORS 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing 
document has been served on all counsel of record on May 9, 2018, in accordance with 
the Texas Rules of Civil Procedure to: 

Alan S. Loewinsohn 
Jim L. Flegle 
Kerry F. Schonwald 
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Dr., Suite 900 
Dallas, Texas 75251 
214-572-1717 Facsimile 
alanl@lfdslaw.cam 
jimf@lfdslaw.com 
kerrys@lfdslaw.com 
Attorneys for Intervenor Jo Hopper 

John C. Eichman 
Grayson L. Linyard 
Hunton & Williams, LLP 
1445 Ross Avenue, Suite 3700 
Dallas, TX 75202 
214-468-3599 Facsimile 
jeichman@hunton.com 
glinvard@hunton.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A., 
as Independent Administrator of the Estate 
of Max D. Hopper, Deceased, 
and JPMorgan Chase Bank, N.A., in its 
Corporate Capacity 

Evan A. Young 
Baker Botts L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, TX 78701 
512-322-8306 Facsimile 
evan.young@bakerbotts.com 
Attorneys for Defendant, 
JPMorgan Chase Bank, N.A. 

JeffreyS. Levinger 
J. Carl Cecere 
Levinger PC 
1445 Ross Avenue, Suite 2500 
Dallas, TX 75202 
214-855-6808 Facsimile 
jlevinger@levinqeroc.com 
ccecere@cecerepc.com 
Attorneys for Defendants, Stephen B. 
Hopper and Laura S. Wassmer 

Van H. Beckwith 
Jessica B. Pulliam 
Baker Botts L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, TX 75201 
214-661-4677 Facsim11e 
van.beckwith@bakerbotts.com 
jessica.pulliam@bakerbotts.com 
Attorneys for Defendant, JPMorgan Chase 
Bank, N.A. 

James E. Pennington 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, TX 75202 
jep@jeplawyer.com 
Attorneys for Defendants 
Stephen B. Hopper and Laura S. Wassmer 

BRIAN P. LAUTEN 
ATTORNEY FOR INTERVENORS 
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CAUSE No. PR-11-3238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

,JON. HOPPER 
Plaintiff, 

v. 

JPMORGAN CHASE BAKK, N.A. 
STEPHEN B. HOPPER AND LAURAS. 
WASSl\1ER, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PROBATE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

PI.AINTIFF'S UNOPPOSED MOTION TO SEVER HEIRS' CLAD-iS AND 
INTERVENTION CLAIMS 

Plaintiff Jo N. Hopper ("Plaintiff" or ":\1rs. Hopper") files this Unopposed Motion to 

Sever Heirs' Claims and Intervention Claims ("Motion") as follows: 

l. In September 2011, Plaintiff filed suit against JPMorgan Chase Bank, N.A. (the 

"Bank") for, inter alia, declaratory judgment, breach of fiduciary duty, and breach of contract 

regarding the Bank's actions related to the administration of the Estate of Max D. Hopper. Mrs. 

Hopper also sued Stephen B. Hopper and Laura S. Wassmer (collectively, the "Heirs") for 

declaratory judgment. The suit against the Bank and the Heirs is the "Underlying Action." 

Broadly speaking, Mrs. Hopper asserted two categories of declaratory judgment claims in the 

Underlying Action. The first generally related to rights regarding the home she shared with her 

husband on Robledo Drive, as well as other personal propeny, including but not limited to 

whether the Bank or the Heirs could force a sale or partition of the home and other personal 

property (the "Robledo Declaratory Judgment Claims"). Summary judgment rulings related to 

the Robledo Declaratory Judgment Claims were appealed in 2012, and in 2014, the El Paso 

Collrt of Appeals ruled in Mrs. Hopper's fiJVor regarding those claims. The second category of 

~!LED 

5/9/2018 11:19AM 
JOHN F. WARREN 

COUNTY CLER~ 
DALLAS GOUt-; TY 
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declaratory judgment claims sought a declaration from the Court that Mrs. Hopper does not owe 

the Bank, the Estate of Max D. Hopper (the ''Estate"), or the Heirs for any professional fees 

incurred by the Bank in connection with the administration of her late husband's estate, 

including but not limited to attorney's fees (the "Hunton & Williams Fees Claims"). Prior to the 

commencement of the trial, the Court granted Plaintiff's Motion for Partial Summary Judgment 

regarding the Hunton & Williams Fees Claims. 

2. The Heirs also asserted claims against the Bank, including for breach of fiduciary 

duty, breach of contract, fraud, money had and received, conversion, negligence, and gross 

negligence (the "Heirs' Claims"). 

3. Trial commenced on the August 28, 2017 on the remaining claims. The case was 

submitted to the jury on September 25, 2017, and on that date, the Court accepted the jury's 

verdict. 

4. The Court held hearings on post-trial motions on January 4, 2018 and April4 and 

5, 2018. Prior to the commencement of the Apri14, 2018 hearing, counsel for the Heirs, Lenny 

Vitullo, announced that the Heirs had settled the Heirs' Claims with the Bank and that the Heirs 

were withdrawing their Motion for Entry of Final Judgment. As a result, the only cunently 

outstanding motions before the Court are: (l) Plaintiffs Motion for Entry of Final Judgment and 

(2) the Bank's Amended Motion for JNOV, and, alternatively, Motion to Disregard Jury 

Findings or Suggestion of Remittitur. 

5. Shortly after Mr. Vitullo announced the Heirs' settlement with the Bank on the 

record, the Heirs terminated their fee agreements with Mr. Vitullo's firm, Fee Smith, Sharp & 

Viutllo ("FSSV") and co-counsel d1e Malesovas Law Firm ("Malesovas"). On April 4, 2018, 

Malesovas filed a Petition in Intervention in the above-styled action. On April 6, 2018, FSSV 

2 
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filed its Petition in Intervention, Application for Declaratory Relief, Request for TRO and 

Temporary Injunction. On April 9, 2018, FSSV and Malesovas filed a Consolidated First 

Amended Joint Petition in Intervention and Petition for Declaratory Judgment, Application for 

Temporary Restraining Order, for Temporary Injunction, and Motion to Deposit Funds in the 

Registry. FSSV and Malesovas are, collectively, the "Intervenors." On May I, 2018, the 

Intervenors filed their Consolidated Second Amended Petition in Intervention, Application lor 

Declaratory Judgment, Temporary and Permanent Injunction (the "Intervention Claims"). 

6. Pursuant to Texas Rule of Civil Procedure 4!, "[a]ny claim against a party may 

be severed and proceeded with separately." The Rule "grants the trial court broad discretion in 

the matter of severance . , . of causes." Guaranty Fed. Sav. Bank. v. Horseshoe Operating Co,, 

793 S.W.2d 652, 658 (Tex. !990). See also Liberty Nat'/ Fire lnsur. Co. v. Akin, 927 S.W.2d 

627, 629 (Tex. 1996) ("Severance of claims under the Texas Rules of Civil Procedure rests 

within the sound discretion of the trial court.") 

7. Plaintiff requests a severance of the Heirs' Claims and the Intervention Claims so 

that Plaintiff may go forward to a final judgment against the Bank and the Heirs and to avoid 

further delay and hardship. 

8. Severance of the Heirs' Claims and the Intervention Claims will serve justice, 

avoid prejudice, and contribute to the prompt resolution of this cause by allowing Plaintiff to 

proceed to final judgment with her claims against the Bank and the Heirs. See In re State, 355 

S.W.3d 611, 613-614 (Tex. 201 I); F.F.P. Oper. Partners v. Duenez, 231 S.W.3d 680, 693 (Tex. 

2007). 

WHEREFORE, Plaintiff requests that the Court order that the Heirs' Claims and the 

Intervention Claims be severed, made the subject of a separate cause, and assigned a separate 

3 
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cause number on the docket of this Court, in accordance with the terms of the proposed Order 

granting severance. Plaintiff further requests the Court grant her such additional relief to which 

she is justly entitled. 

Dated: May 9, 2018 

Respectfully submitted, 

LOEWINSOHN FLEGLE DEARY SIMON LI:P 

By: lsi z1)an S. Loewinsohn 
Alan S. Loewinsohn 
State Bar No. 12481600 
alanl@lfdslaw.com 
Jim L, F1egle 
State Bar No. 07118600 
jimf@lfdslaw.com 
Kerry Schonwald 
State Bar No. 2405130 I 
kerrys@ltaslaw.com 

12377 Merit Drive, Suite 900 
Dallas, Texas 75251 
(214) 572-1700 
FAX: (214) 572-1717 

COUNSEL FOR PLAINTIF'F 

CERTIFICATE OF CONFERENCE 

Counsel for the Bank, the Heirs, and the Intervenors have all stated that they are 
unopposed to the relief sought in this Motion. 

Is! Kerry Schonwal,d _______ _ 
Kerry Schonwald 
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CERTIF1CATE OF SERVICE 

The undersigned certifies that a true and correct copy of the foregoing document was 
served upon the following counsel of record this 9th day of May, 2018 viae-service. 

John C. Eiclunan 
HUNTON & WILLIAMS LLP 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 

Brian P. Lauten 
Brian P. Lauten, P.C. 
3811 Turtle Creek Blvd, Suite 1450 
Dallas, Texas 75219 

Van H. Beckwith 
Jessica B. Pulliam 
BAKER & BOTTS, L.L.P. 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 

JeffreyS. Levinger 
J. Carl Cecere 
Levinger, PC 
1445 Ross Avenue, Suite 2500 
Dallas, Texas 75202 

Is/ Alan S. Loewinsohn 
ALAN S. LOEWINSOHN 
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VIAE-FILING 

Clerk, Probate Court No. 1 
1201 Elm Street, Suite 2400-A 
Dallas, TX 75270 

May 9, 2018 

FILE) 

5191201811:19AM 
JOHN r. WARREN 
COU~TY C~ER,( 

DALLAS COUNW 

Re: Cause No. PR-11-3238-1; Estate of Max D. Hopper, JoN. Hopper v. Stephen 
Hopper and Laura Wassmer v. JPMorgan Chase Bank pending in Probate Couti 
No. 1, Dallas County, Texas 

Dear Clerk: 

Enclosed please find the proposed l;nopposed Order on Plaintiffs Motion !0 Sever Heirs' 

Claims and Intervention Claims. 

Please present this Order for the Court's consideration. 

If you have any questions, please do not hesitate to contact me. 

Very truly yours, 

Alan S, Loewinsobn 
Direct: 214-572-1700 
alanl@lfdslaw.com 

ASL:bsa 

Enclosure 

cc: John C. Eichman, Brian P. Lauten, Van H. Beckwith, Jessica B. Pulliam, 
Jeftrey S. Levinger, .J. Carl Cecere (all with enclosures viae-filing) 

12~~77 MERll" DRIVE:, SUITE. 900 

DALLAS, TEXAS 752.51 222"1 

P 2 !4.572.1700 F 2.14.572.17!7 

www.lfdslaw.com 
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THE PROBATE COURT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

IN THE MATTER OF § Location: Pt•obnte Court 
MAX HOPPER, DECEDE!'<T § Judicial Officer: THOMPSON, BRENDA H 

Related Cases 
PR-10-01517·1 (ANCILLARY LAWSUIT) 
PR-18-01390·1 (SEVERED) 

Bonds 
CASH BOND $10,000.00 
4!1112018 POSTED 
Counts; 

DECEDENT 

Current Case Assignment 
Case Number 
Coun 
Dflte Assigned 
Judicial Officer 

HOPPER, :1-iAX D. 

PR-11·03238-l 
Probate Court 
0112!/2016 

§ Filed on: 0912112011 
§ Case Number Hislory: PR-11-03238-3 
§ 

Case Type: 

Subtype: 

ANCILLARY 
DECLARATORY 
JUDGMENT 

THOMPSOK, BRENDA H 

0912112011 ORIGINAL PETITION (OCA) 
54 pages 

0912112011 

091ll/20ll 

09/27!2011 

09/27/20!1 

l0/06/1011 

PLAIN11FF'S OR/GINA L PETITION FOR: DECLAIIATOIIY JUDGMENT. BREACH OF 
CONTRACT. BREACH OF FIDUCIARY DUTY, FRAUD, ETAL, FOR REMOVAL OF 
INDEPENDENT ADMINISPRATO!i, AND. JURY DEMAND 

\1d COIUlliSPONDE'<CE- LETTER TO FILE 

Qj MISC. EVENT 
WES1'LAWiLEGAL INFORMATION 

t;!J ISSUE CITATION 
Party: DEFENDANT JP ~10RGAN CHASE, N,A. 
PRIVATE PROCESS 

ISSUE CITATION 
IP MORGAN CHASE, N.A. 
Unserved 
RTN 

iJ COUNTER CLAI'vl 
Party: DEFENDANT JP MORGAN CHASE, N.A.; DEFENDANT HOPPER, STEPHEN 
B.; DEFENDANT WASSMER, LAURA S. 
ORGINAL ANSWER, SPEC/A L EXCEPTiONS, COUNTERCLAIM AND CROSS-CLAIM IE
PILE) 

PAGE 1 OF 52 

2 pages 

2pages 

Pnnted on {)512512018 at P·JIJAM Page 340

MR:340



10106/2011 

10/13/2011 

THE PROnATE COliRT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

ljJ CORRESPONDENCE - LETTER TO FILE 

/iJ CORRESPONDENCE- LETTER TO FILE 
(E-FILE) 

10!14/2011 JURY DEMAND 

1011712011 \iJ ORIGINAL Al\SWER 

10i17!20ll 

10/17/21)11 

STEPHEN HOPPER'S AND LAURA WASSMER'S OR!GINAL ANSWER TOJO HOOPER'S 
ORIG!NAL PETITION 

/iij ORIGINAL AMWER 
STEPHEN HOOPER'S AND LAURA WASSMER'S ORIGINAL ANSWER TO JPMORGAN 
CIL4SE BANK, N.A, 'S PEHYION 

\1J RESPONSE 

Party: PLAINTIFF HOPPER, JON. 
--TO JPMORGAN CHASE BANK, NA. 'S SPECIAL EXCEPTIONS 

I 011712011 {;) CO!illESPONDENCE- LETTER TO FILE 

l 0/1912011 .5:J CORRESPONDENCE- LETTER TO FILE 

1012012011 QJ CORRESPONDENCE- LETTER TO FILE 

1012012011 /iij CORJ<ESPONDENCE- LETTER TO FlLE 

10/21/2011 FIAT 

10/21/2011 \lJ CORRESPO"!DENCE- LETTER TO FILE 

10131/2011 CANCELED SPECIAL E-XCEPTIO!'<S (1:50PM) (Judicial Officer: MILLER, MICHA.EL E) 
REQUESTED BY ATTORNEY/PRO SII 
reset !?Nov 9th@ 9:30 

11102/2011 QJ NOTICE- HEARING! FIAT 
CO!UlESPONDENCE LETTER 

ll/07/201 I AME"!DED ANSWER 

PLAINTIFF JON, f!OPPER'SAMENDED RESPONSE TOJPMORGAN CHASE BANK, 
N.A. 'S SPECIAL EXCEPTIONS 

1110712011 W CORRESPONDENCE- LE!rER TO FILE 

11/0812011 {;)MISC. EVE"!T 

!li09/201l SPECIAL EXCEPTIONS (9:30AM) (Jcdicial Officer: MILLER, MICHAEL E) 

ll/15/2011 

Counterclaim, Crossclaim 

{lJ ORDER- MISCELLANEOUS 

-·ORDER ON SPECIAL EXCEPTIONS 

PAGE2 07 52 

VoUBook 2, 
Page 36. 4 pages 

VoUBook 2, 
Page 30, 6 pages 

Vel/Book 2, 
Pagr: 40, 2 pages 
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11!15/2011 

11/18/2011 

11/1812011 

11118/2011 

1!128/2011 

11128/2011 

ll/29/201! 

11/30/2011 

QJ MISC. EVENT 

,J.i:J RULE 11 AGREEMENT 

-JOH:V EICHMAN 

ru RULE ll AGREEMENT 

THE PROBATE COURT 

DOCKET SHEET 
CASE NO. PR-11-03238-l 

W CORRESPONDENCE- LETTER TO FILE 

[) RULE II AGREEMENT 

E-HLE·.+fELlNDA H. SiMS 

W RULE II AGREEMENT 

-MARK ENOCH 

QJ CORRESPONDENCE- LETTER TO FILE 

ll:J MOTION- PARTIAL SUMMARY .ILDGMENT 

PLAINTIFF JON HOPPER'S MOTION FOil PARTIAL SUMMARY JUDGMENT 

11130/20 I 1 \iJ AMENDED PETITION 
PLAINTIFF'S FIRST AMENDED ORIGINAL PETlTIOlv' FOR: DECLARA10RY 
JUDGMENI: BEEACH OF CONTRACI; BRF~CH OF fi1DUCIARY DLTY, FRAUD, ET 
AL. FOR REMOVAL OFINDEPENDENTADMINISTRATOR, AND JURY DEMAND 

11/30/2011 [l CORRESPONDENCE -LETTER TO FILE 

11130/2011 gJ CORRESPONDENCE- LETTER TO FILE 

12/02/2011 RULE 11 AGREEMENT 

l2i02/2lll I CORRESPONDENCE- LETTER TO FlLE 

J 2105/2011 5j NOTICE Of HEARJNG 

1212012011 IJj COUNTER CLAIM 

12/20/2011 

12/20/2011 

12/20/2011 

Party: DEFENDANT HOPPER, STEPHE:-l B.: DEFENDANT WASSMER, LAURA S. 
AND CROSS CLAIM FOR DECLARATORY JUDGMENT 

\!)MOTION- SGMMARY JUDGMENT 

Party DEFENDANT HOPPER, STEPHEN ll.; DEFENDANT WASSMER, LAURA S. 
(PARTIAL) 

[) MOTION· CONTINUANCE 
Party: DEFENDANT HOPPER, STEPHEN ll,; DEFENDANT WASS\11lR, LAURA S. 

~ CORRESPONDENCE- LETTER TO FILE 

PAGE3 OF ~2 

VoUBook 2, 
Page 43, 1 pages 

Vol./Bonk 2, 
Page 44, 2 pages 

Vol.!Book 2, 
Page 42, 2 pages 

Voi./Boak2, 
Page 46, 3 pages 

Vol/Book 18, 
Page 237, 60 pages 

Vol./Bool; 34, 
Page 676, 36 pages 
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THE PRO»ATE COURT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

12i21i20ll LETTER TO COURT 
JAMES ALBERT JENNINGS. 

12/21/2011 CORRESPONDENCE· LETTER TO FILE 

12/2!/2011 QJ CORRESPONDENCE. LE'ITER TO FILE 

12/2312011 MOTION- CONTINUANCE (II :45 AM) (Judicial 0111cor: MILLER, MICHAEL E) 

l2i23/2011 RESPONSE 

12/2312011 

12!13/2011 

!2/3012011 

01/09/2012 

0!110/2012 

Party: PLAINTIFF HOPPER, 10 N. 
TO STEPHEN B. HOPPER'S AND LAURA WASSMER'S MOTION FOR CONTINUANCE 

WMOTION 
TV DISQUAIJFY RECENTLY-NAAfED OPPOSING COUNSEL GERRY W BEYER 

W CORRESPONDENCE. LETTER TO FILE 

CANCELED MOTION- PARTIAL SUMMARY JUDGMENT (9:00AM) (Judicial 
0111cer: MILLER, MICHAEL E) 

REQUESTED BY ATTORNEY/PROSE 

\iJ MOT10t;- PARTIAL SUMMARY J\JDGMENT 

Party: DEFENDANT HOPPER, STEPHEN B.; DEFEND.'\NT WASS'I,lER, LAURA S, 
FIRST AMENDED (E-FJLE) 

QJ MOTION- PARTIAL SUMMARY JUDGMENT 

Pu11y: DEFENDAC'lT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 
SECOND AMENDED (E-FiLE) 

0!110/2012 gJ CORRESPONDENCE. LETTER TO FILE 

Olil2/2012 CORRESPONDENCE LETTER TO FILE 

01/]3/2012 

01/13/2012 

01/17/2012 

JUDGE DID NOT SIGN OFF ON THIS, ORDER GRANTING STE:PHEN HOPPER'S AND 
LAURA WASSMER'S UNOPPOSED MOTION OFR SUBSTITuTION OF COUSE!. 

l.iJ \lOTION· PARTIAL SUMMARY JUDGMENT 

P~~rly: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSl\lER,LAURA S. 
SECOND AMENDED MOTION FOR PA iiTIAL SUMk14RY IUDGMENT 

W CORRESPONDENCE- LETTER TO FILE 

WNOTJCE 
OF WITHDP.AWALAS COUNSEL FORNO N. HOPPER (GE/lRY W BEYER'S; 

01/17/20!2 RULE 11 AGREEMENT 

01/17/2012 W NOTJCE 
STEPHEN B. HOPPER'S AND LAUR4 S, ffc1SSMER'S N011CE OF WITHDR4WAL OF 
MOTION WITH PREJUDICE 

01/17/2012 {iJ MOTION. QUASH 

Party: PLArNTIFF HOPPER, JON 
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01117/2012 

01117/20]2 

01/17/2012 

0111712012 

01117/2012 

Ol/17/2012 

0112012012 

0112012012 

0112312012 

THE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

AND OR FOR PROTECTIVE ORDER OF DEFENDANTS' NOTICE OF INTENTION TO 
TAKE ORAL AND VIDEOTAPED DEPOSITION OF JON. HOPPER 

[I MOTION. QUASH 
Pnrty: PLAINTIFF HOPPER, 10 N. 
AND OR FOR PROTECTIVE ORDER OF DEFENDANTS' NOTICE OF INTEN7JON TO 
TAKE ORAL AND VIDEOTAPED DE!'OSiTJON OF CELIA DORiS KING AND 
SUBPOENA DUCES TECEM 

QJ CORRESPONDENCE· LETrER TO FILE 

{j.': CORRESPONDENCE • LETrER TO FILE 

\iJ CORRESPONDENCE· LETTER TO FILE 

\iJ CORRESPONDENCE- LETTER TO FILE 

\iJ CORRESPONDENCE- LETTER ':"0 FILE 

W NOTICE· APPEARANCE 
OF PROFESSOR THOMAS M. FEATHERSTON, JR. 

[!MOTION 
MOTION TO CONTINUE HEARLVG AND OBJECTION ON AND AS TO STL"PHEN 
HOPPBR'S 

CANCEUD MOTION· PARTIAL SUMMARY JUDGMENT (2:00PM) (Judicial 
Officer: MILLER, M!CHAEL. E) 

REQUESTED BY ATTORNEY/PROSE 

Oli23/2012 RESPONSE 

RESPONSE OF STEPHEN B HOOPER AND LAUR4 S. WASSMER TO .10 HOPPER'S 
M01ION FOR PARTIAL SUMMARY JUDGMENT 

Ol/24i2012 MOTION- PARTIAL SUMMARY JUDGMENT 

SUBJECT TO PAINTIFF'S MOTION TO CONTINUE HEARING AND OVJECTIONS, ET 
AL. FILED I/20/12 PLAINTIFF JON HOPPER'S OBJECTION TO STEPHEN ll, 
HOPPER'S AND LAURA S. WASSMERS AFFIDAVITS OFFERED IN SUPPORT OF 
THEiR SECOND AMENDED M0710.'V FOR PARTTAL SUMMARY JUDGlvf!INT 

01124/2012 MOTION· PARTIAL SCMMARY JUDGMENT 

Ol/2412012 

01/24/2012 

SUBJECT TO PUJ!.'VTJFF'S MOY10N TO CONTiNUE HEARING AND OBJECTIONS 
FILED f/201/2 PLAINTIFF JON. HOPPER'S RESPONSE TO STEPHEN B. HOPPb"R'S 
AND LAURA S. WASSMERS SECOND AMENDED MOTION FOR PAR11AL SUMMARY 
JUDGMENT 

r· I:!J AMENDED ANSWER 
DEFENDANT JPMORGAN CHASE BNAK. N.A. 'S FIRSTAMbWDED ANSWER, SPEC!.4L I 
EXCEPTION, COUNTERCLAIM AND CROSS-ClAIM iN RESPONSE TO JON. HOPPER'S 
FIRST A MENDED OR!GINAL PETITION 

ORIGNAL ANSWER 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S ORIGINAL ANSWER AND, SPECIAL 
EXCEPTIONS TO SrEPf!EN HOOPER'S AND LAURA WASSMEII'S COU!YTERCLAIM 
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Tlt~ PROBAU COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

AND CIIOSS CLAIM FOR DECLOPATORY JUDGi;fENT 

01124/2012 RESPO'lSE 

01/24/2012 

01/25/2012 

01/25/2012 

0!125!2012 

01125!2012 

01/25!2012 

(ll/27/2012 

JPMORGAN CHASE 8;/NK, NA, 'S RESPONSE TO JO 110PPER'S MOTiON FOR 
PARTIAL SUMMARY JUDGMENT AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
SECOND AMENDED MOTION FOR PAR11AL SUMMARY JUDGMENT 

AFFIDAVIT 
AFFIDAVIT OF SUSAN H i<'OVAK IN SUPPORT OF INDEPENDENT 
ADMINISTRATOR'S I/JiSPONSE TO MOTIONS FOR P.4RTIAL SUkfMARY JUDGMENT· 
CONFIDENTL4L FILED UNDER SEAL 

CANCELED MOTIO!\ ·PARTIAL SUMMARY JUDGMEI\'T (9:00AM) (Judicial 
Oftlccr: l\llLLER MICHAEL E) 

REQUESTED BY ATTORNEY/PROSE 

CANCELED :V!OTION- HEARING (2:30 P\o!) (Judicial Officer: MILLER, MICHAEL E) 
BY COURT ADMINISTRATOR 

MOTION· QUASH 
!'arty: PLAINTIFF HOPPER, JON. 
AMENDED MOTION TO QUASH AND OR FOR PROTECTIVE ORDER OF 
DEFENDANTS' NOTICE OF INTElvTION TO TAKE ORAL AND VIDEOTAPED 
DEPOSTION OF CELIA DORfS KING AND SUBPOEli/A DUCLS TECUM 

MOTION· QUASH 
Party: PLAJNTIFF HOPPER, J0 N, 
.AMENDED MOTION TO QUASH AND OR FOR PROTECTIVE OIWER OF 
DEFENDANT'S NOTICE OF IlvTENTION TO TAKE ORAL AND V/DE07APED 
DEPOSITION OFJO N HOPP/:.11 

MOTION 
TO AUOW WITH!/'.' U DAYS OF HEARING, SERVICE AND FILING OF STEPHEN 
HOPPER'S AND LAURA WASSMER'S FIRST AND S/i:COhD AMENDED M0110NS /<'OR 
PARTIAL SUMMARY JUDMEN'TF!LED WITH THE COURT ON JAN 9AND 10,2012 (E
FILED) 

RESPONSE 
Party: I'LAlNTIFF HOPPER, JON. 
TO MOT/ONTO ALLOW, WITHIN 24 DAYS OF HEARfNG, SERVICE AND FILING OF 
STEPHEN B. HOPPER'S AND LAURA S WASS~\!ER'S FfRST AND SECOND AMENDED 
MOTIONS FOR PARTIAl~ SUMMARYlUDGMENT FILED WITH THE COURT ON I/9/12 
AND l/10/12 

0!12712012 RESPONSE 
RESPONSE TO PLAINTIFF'S MOTION TO QUASH DEPOS1710NS AND, IN THE 
ALTERNATIVE, MOTION TO POSTPONE MEDIATION 

01/31112012 \iJ CORRESPONDENCE· LETrER TO FILE 

01/30/2012 &)JvACATIONLErfER 

lvMRK C. ENOCH (3l9li2""3!271I2) AND (7/131/2--8/7/12} 

0113017.012 /iJ MOTION. PARTIAL SUM!vlARY JUDGMENT 

HEARING NOTEBOOK 

01/30/21112 MOTION· CONTJKUANCE 
SUBlBCT TO PLAINTIFF'S M0710N TO CONTINUE HEARING AND OBJECTIONS 
(FILED JANUARY 20, 2D/2) 
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0113012012 

0113012012 

01131/2012 

Olil!/2012 

01/3112012 

O!i3112012 

01131/2012 

01/31/2012 

0!/3lf2012 

Olil!/2012 

W MISC. EVENT 

THE PROBATE COliRT 

DocKET SHEET 
CASE NO. PR-11-03238-1 

A UTHOR!11ESAND STATUES 

WMOT!ON 
PLAINTIFF'S AND DEFENDANT CHILDREN'S JOINT MOTION TO S1'!1Y 

MOT!O:'I- PAI~TIAL SUMMARY JUDGME:'IT (2:30PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr. Enoch Motion PartialS J set second filed Dec 19 20! 1 

MOTION- PARTIAL SUMMARY JUDGMENT (2:30PM) (Judicial Officer: MILLER, 
MICHAEL E) 

Mr. Jennings Lead Counsd Aiofton Partial S.lfiled Nov 30, 20 I I is sel ;Irst 

MOTION- HEARING (2:30PM) (Judicial Oilicer: MILLER, MICHAEL E) 
Pint[ h N, Hoppers Afoi to C?ntinue Hrg and Obj or; and as to Stephen Hopp.;,r,s & Laura 
Wassmers 2nd Amd Aht Partial Summary Judgment with Affidavits 

MOTION- HEARING (2:30PM) (Judicial Otllcer: MILLER, MICfL'\EL E) 
Motion Allow Sen'ic:e & Filing within 24 days 

ORO GIN AL ANSWER 
Party: PLAINTIFF HOPPER, JON. 
AND AFFIRMATIVE DEFENSES TO DEFENDANT JPMORGAN CHASE BANK, lv:A. 

{IJ OROGINAL ANSWER 
Party: PLAINTIFF HOPPER, JON. 
AND AFFIRMATIVE DEFENSES TO DEFENDANTS STEPHEN HOPPER AND LAURA 
WASSMER 

MISC. EVENT 
Party: PLA!NT!FI' HOPPER, JON. 
REPLY TO THE DEF'ENDANTSTEPCHIWREN'S RESPONSE TO PU/NTIFF'S MOl'ION 
TO QUASH DEPOSITIONS AND, IN 7'/iE ALTERNATIVE. AfOTJON TO POSTPONE 
MEDiATION 

\lJ MISC. EVE'-H 
PLAINT!FF'S ADDll'/ONAL i>4ATERJALSISUPPLEMENTAL MATERJALS FOR MOTION 
FOR: PARTIAL SUMMARY .JUDGMENT HEARING NOTEBOOK 

02/03i2012 MOTION- QUASH (9:15AM) (Judicial Of!iccr: MILLER, MJCfL<\EL E) 

02/0JI20I2 MOTION- QUASH (9: 15 AM) (lt:dicial Officer: MILLER, MICHAEL E) 

02/06/2012 

Response to }.lotion to Quash 

MOTION- QUASH (9:00AM) (Judicial O!liccr: MILLER, MICHAEL E) 
Respor..;•e to A1otion Quash 

01/0612012 MOTION- QUASH (9:05AM) (Judicial Officer: MILLER, MICHAEL E) 

02/0612012 

02/0612012 

02/06i2012 

Response to Aiotton Quash 

MOTION- QUASH (9:10AM) (Judicial Off:cer: MILLER, MICa'\EL E) 
Response to Motion Quash 

MOTION- QUASH (9:15AM) (Judicial Officer: MILLER, MICMEL E) 
Response to lvfotion Quash 

MOTION- QUASH (9:20AM) (hrdicial Officer: MILLER, MICHAEL E) 
Response Motion Quash 
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THE PROBATE CoURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

02/06/2012 MOTION- Ql;ASH (9:25AM) (Judicial Oil1cer: MILLER, MICHAEL E) 
Response to Motion Quash 

02/07/2012 MJSC. EVENT 
SUBPOENA DUCES TECUM FOR VIDEOTAPED DEPOSTF/ON !SSUAED IN THE 
NAMED OF THE STATE OF TEXAS TO CELIA DORIS KiNG 

02/07/2012 NOTICE OF HEARING 
MARK ENOCH 

0210912012 CORRESPONDENCE-LEHER TOFJLE 

02113/2012 MOTION 
Party: DEFENDANT JP MORGAN CHASE, :-I.A. 
TO ENFORCE MEDITATION ORDER 

02/1312012 :-IOTJCE ·HEARING I FlAT 

02!14/2012 

02!14/2012 

EF'ILED. NOTICE OF HEARING (NO FIAT) 

/j,J ORDER- StiMMAR Y JUDGMENT 

M0110NS FOR SUMMARY JUDGMENThVD ORDER TO lv!EDIA110N 

{kJ MOTION 
PLAINTIFF JON. HOPPER'S MOTTON TO MODIFY THE COURT'S FEB/WARY /4, 20! 2 
ORDER ON THE MOTIONS FOR SUMMARY JUDGMENT, AND. ALTERN A T!VELI; FOR 
NEW TRIAL, PER TR.C.P., RULE 329B, AND. MOTION TO SEVER 

02/17/2012 MOTION. HEARING (9:10AM) (Judicial Otllcer: MILLER, MICHAEL E) 
Mol.lion to Quash, Response in Alternative postpone mediation 

02!1712012 !\-lOTION. ENFORCE (9:10 A:V!) (Judicial Ot1lcer: MILLER, MICHAEL E) 
the ldediation 01-'der 

03/05/2012 ORDER· MISCELLANEOUS 

-ORDER-ORDER ON THE MOTION TO ALLOW WITHIN 24 DAYS OF HEARING, 
SERVICE AND F/LLVG OF STEPHEN HOPPER'S AND LAU/11 WASSMER'S FIRST AND 
SECOND AMENDED MOTiONS FOR PARTIAL SUMMARY JUDGMENT FILED WITH 
THE COURT ON JANUARY 9 AND 10, 2012. AND .4.FTER HEARING A/IGUUENTS OF 
COUNSEL AND REVIEWING THE PLEADINGS AND NOTING 17fE FILING DATES, THE 
COURT FINDS TIIAT THE MOTiON IS WELL 1AKEN AND SHOULD BE GRANTED. 

03105120 !2 RULE 11 AGREEMENT 

03/14!2012 \iJ MOTION- NEW TRIAL 
RECONS!DERA170N. CURJFICATION, AND !.10Dlf'1CATION 

03/!5120!2 VACATION LETTER 

03119/2012 MOTJON ·PROTECT 
Party: PLAI.t-;TIFF HOPPER, JON. 

03/20/2012 NOTICE OF HEARING 

03/2012012 aJ CORRESPONDENCE· LETTER TO FILE 
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03/23i2012 

04/06/2012 

04/l0/2012 

04/10/2012 

n 'dJ LETTER TO COURT 

{iJ MOTION· CO!v!PEL 

TuE PROBATE CouRT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

PLAINTIFF JON. HOPPER'S MOTION TO COMPEL 

MOTION· SEVER 
Party: DEFEJ\DANT HOPPER, STEPHEN ll.; DEFENDANT WASSMER, LALRA S. 

~ CORRESPONDENCE ·LETTER TO FILE 

(M'JLT!PLE COURT JUDGMENTS) 

04/lli2012 [) RESPOJ\SE 
JPMORGAN CHASE BANK, NA 'S RESPONSE TO 10 HOPPER'S MOTION TO MODIFY 
ORDER AND FOR NEWTRL4, AND STEPHEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TIIIAL RECONSIDERATION, CLAIIIF!CAT!ON, AND 
MODIF!CA710N, 

04/13/2012 MOTION· NEW TRIAL (1:30PM) (J\Idicial Oflicer: MILLER. ~11CHAEL E) 
Reconsideration, Clarajlcotion & Modiflcation(Mark Enoch motion) 

0411312012 MOTION· SEVER (1:30PM) (Jlldicial Otficer: MILLER, MICHAEL E) 
Motion to Modicfy Feb 14th 2012 order in the Alternative l'rfottionNew Trial and Motion 
Sever (Jim Jennings motion) 

04/13/2012 MOTION· SEVER (l :30 PM) (Judicial Ofllcer: MILLER, MICHAEL E) 

04/ll/2012 

04/18/2012 

04/19/20!2 

04119/2012 

04/24/2012 

04124/2012 

Stephen Hopper's & Laura Wassmer's Motion Sever 

/iJ RESPOl'iSE 
Party: PLAIN'TIFF HOPPER, JON, 
TO JFiefORGAN CHASE BANK Rf."SPONSE 7'0 JO /fOP PER'S MOTION TO MODIFY 
ORDER .•1ND FOR NEW TRIAL, AND STEP/lEN HOPPER'S AND LAURA WASSMER'S 
MOTION FOR NEW TRAIL, RECONSIDERATION CLARIFJCAl'!ON AND 
MODIFJCATTO!i 

iJ MOTION· PROTCCT 
Party: DEFENDANT HOPPER, STEPHEN B.; DEFENDANT WASSMER, LAURA S. 

{iJ SUPPLEMENTAL: MOTION 

PLAINTIFF JON. HOPPER'S FIRST SUPPLEMENT TO M0110N TO COMPEL 

~RESPONSE 
PLAJN7IFF 10 N HOPPER'S RESPONSE TO STEPHEN HOPPER'S AND LAURA 
WASSMER'S MOTION FOR PROTECTION 

\1J RESPONSE 
OF STEPHEN B. HOPPER AND LAURA S. WASSMER 10 PLAINIFF'S M0110N AND 
FIRST SUPPLEMENTAL MOTiON TO COMPEL DISCOVERY. 

W LETTER TO COURT 

THE GRAHAM LAW FIRJvJ 

0412512012 MOTION" COMPEL (I 1 :00 AM) (Judicio! Officer: MILLER, MICHAEL E) 
PlanitijlJo N. Hopper'S Motion to Compel (lvk Jennings) 

04/2512() 12 ~ LETJ'ER TO COURT 
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04/25/2012 

04/26/2012 

05/03/2012 

JOHN C. EICHMAN 

WORDER 

THE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-l 

-ORDER DECLARING NULL PRIOR OIWER: ON THIS DAY ON THE COURT'S OWN 
MOTION, Tf/E COURT REVISITED AND AS A RESULT THEREOF, HEREBY DECUIRES 
NULL AND VOID THE ORDER ENTITLED "ORDER" WHICH WAS SIGNED BY THE 
COURT ON FEBRUARY 14, 2012 

\iJ LETTER TO COURT 

/fil VACATION LETTER 
5!25!12--61//J 2 (.4TTY. JOliN C. EICHMANi 

05/04/2012 MOT!ON ·ENTER ORDER 

05/07/2012 

05/08/2012 

05/08/2012 

05/08/2012 

05108/2012 

05/09/2012 

05/10/2012 

PLAINTIFFJO N HOPPER'S MOTION TO ENTER SCIIEDULING ORDER 

.;;') LETTER TO COl:RT 

W NOTICE OF HEARJNG 

/fil VA CATION LETTER 
5110112 & 5/11/12-5!18!12 & 6/4!12-618112 (MICHAEL L, GRAHAMj 

n ill MOT!ON- STAY 
STEPHEN HOPPER'S AND LAURA WASSMER'S l>fOTION TO STAY 

(iJ LETTER TO COURT 

LETTER TO CO!JRT 
HUNTON WILLIAMS 

RESPONSE 
Party: PLAINTIFF I-TOPPER, JO H 
TO STEP/lEN HOPPER'S AND LAURA WASSMER'S IMPROPERLY SET AND FILED 
M0110N TO STAY 

05/1112012 SCHEDULI!'IG CONFERENCE (II :30 AM) (Judicial Onicer: MILLER, MICHAEL E) 
Motion to Enter Scheduling Order 

05111/2012 MOTION- STAY DISCOVERY (I 1:30AM) (Judicial Ofllcer: MILLER, MICHAEL E) 

05!18/20 12 ~ORDER- SUM'>!ARY JUDGMENT 

-ORDER ON MOTIONS FOR SUMMARY JUDGMENT 

06!08/2012 MOTION 
l'nrty: PLAINTIFF HOPPER, JON 
AlvfENDED M0110N TO ENTERSCHEDUUNG ORDER- PLAINTIFF! I 

06il5/2012 MOT! ON· NEW TRJAL 
M01WN FOR NEW J'R!AL" RECONSIDERATION" CLARIFICATION" AND 
MODIFICATION OF THE MAY /8, 2012 ORDER ON MOTIONS FOR PARTIAL 
SUMMARY JUDGMEl'iT 
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THE PROUA TE COURT 

DocKET SHEET 
CASE No. PR-11-03238-1 

06/1812012 MOTION· SEVER 

Party: PLAINTIFF HOPP3R, 10 N 
SUBJECT TO PLAINT!i'~~ JON. HOPPER'S MOTION TO MODIFY AND RECONSIDER 
THE COURT'S MAY 18TH ORDER, OR ALTERNATlVELJ~ MOTION FOR NEW TRAIL 

06118/2012 MOTION 
PLAiNTlFF JON. HOPPER'S DESIGNATION OF CO-COUNSEL ( E-FILE) 

0611912012 VACATION LEITER 
(JAMES ALBERT JENNINGS) 6/22/!2-6/25/12 AND 8123/12-914112 

06121/2012 MOTION 
-FOR PARTITION AND D!STRJBUTJON PURSUANT TO TEXAS PROBATE CODE 
SECT/ON 149B ( E-FJLE) 

06122!2012 TRO HEARING (10:00 AM) (Judicial Oftker: MILLER, MICHAEL E) 

06/2212012 {iJMOTION 

-STEPHEN HOPPER'S AND LAURA WASSMER'S F1RSTAMENDED .'>fOT!ON TO SEVER 
( E-F!LE} 

06122/2012 MOTION· CONTINUANCE 
PLAINTIFF JON HOPPER'S M0710N TO CONTINUE HEARING ON STEPHEN 
HOPPER'S AND LAURA WASSMER'S MOTION FOR NEW TRIAl., RECONSIDERATION, 
CLARIFICATION, AND .'viOD!FICA110N OF THE .'4:4Y 18, 2012 ORDER ON MOTION 
FOR SUMl>1ARY JUDGMENT, AND THEIR MOTION TO SERVE, 

06;2211.0 12 RESPO:.lSE 
TO PLAiNTIFF'S MOTION FOR CONTINUANCE OF JUNE 27. 2012 HEARING (£-FILE; I 

06125/2012 MISC. EVENT 
STEPHEN HOPPER'S AND LAURA WASSMER'S FIRST AMENDED CROSS CLAIM ( E
F1LE}-DATED-JUliE 22, 2012 

06/27/2012 SCHEDULING COl'{FERENCE (11:30 AM) (Jcdrcial Officer: MILLER, MICHAEL E) 
Plntfs P;::rtia!ty cpposed Amended Motion Enter Scf.eduling Otd. 

06/2712012 MOTION- SEVER (11:30 AM) (Judicial Officer: MILLER, MICHAEL E) 
& Mction To Stay Two Different Motions 

06/2712012 MOTION- NEW TRIAL (II :30 A~!) (Judicia: Officer: MILI£R, MICHAEL E) 

06/27/2012 

& /l;fotlon Reconsideration I document, (Mark Enoch :'v-fotlon) 

ORDER- SCHEDULING 

-LEVEL 3 SCHEDULING ORDER 

07/30/2012 MOT! OK· HEARI'IG (I :30 P~1) (Judicial Officer: MILLER, MICHAEL E) 
Application for Partition and Dfstrtbu.tian 

08102/2012 "lOTICE- HEARING I PlAT 

08/0212012 r-'ISC. EYEt-;T 
STEPHEN HOOPER'S AND LAURA WASSMER'S MOTION TO ORLJEUPLAINJ1fi'F TO 
ALLOW THE HEIRS TO INSURE THEIR CURRENT YET DE!SPUTED UNDJVED 
!NTER8'ST IN ROBLEDO AND TOP ROH!BIT INTERFERb"NCE OF PU!NT/FF WITH 
THE HE/II'S A7TEMPTii TO OBTAiN PROPERTY AND !JABILIT'i INSURANCE 

08/0212012 RESPONSE 
EC057JOI7006389- JP MORGAN CHASE BANK, NA. 'S RESPONSE TO MOTION FOR 
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08/03i20l2 

08/03/2012 

08103/2012 

THE PROBATE CounT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

NEW TRIAL, MOTION TO SERVE, MOTION TO STAY, AND MOTION FOR PARTITION 
AND mSTRIBUTION. (E. FILED) 

W MISC. EVENT 
PLAINTIFFJO N. HOPPER'S OPPOSTIONTO: STEPHEN HOPPER'S AND LAURA 
WASSMER'S MOTION TO ORDER PLAINTIFF TO ALLOW THE HETRS TO INSURE 
THEIR CURRENT YET D!SPUTBD UNDIVIDED LNT/i:!IEST IN ROBLEOD AND 
PR0!1!BIT INTERFERENCE OF PLAINTIFF WITH THE HEIRS' ATTEMPTS TO OBTAIN 
PROPERTY AND LIABILITY INSURANCE 

MISC. EVENT 
PLAINTIFF JON. HOPPER'S BRIEF IN OPPOSITION TO OfWER'S POINTS NOS SiX 
(''6'~ AND SEVE!V(i''71

) 

~MISC. EVENT 
PLAINTIFF JON. HOPPER'S BRJEF JN OPPOSITION TO OIWER'S POL'VTNO "2" 

08103/2012 MISC. EVENT 
PLAINTJFFJO N.HOPPER'S OPPOSITION TO MOTION FOR PARTITION AND 
D!S1TUBUT!ON PURSUA!vTTO TEXAS PIIOBATE CODE SECTION 1498 

08/06/2012 MOUON- NEW TRIAL (1;30 PM) (Judicial Officer: MILLER, MICHAEL E) 
& Motion to Sever 

08/06/2012 MOUON- SEVER (!:30 PM) (Judicial Officer: MILLER, MICHAEL E) 

08/06120!2 MOTION- NEW TRIAL (l :30 PM) (Jtrdicial Oft:cer: MILLER, MICHAEL E) 
Plait'ftl(f<; Motion to },hdijj1 Ne-v/ Trtal & A4o;ion to Sever 

08/06/2012 MOTION- HEARI:'!G (! :30 J>:-,1) (Judicial Officer: MILLER, MICHAEL E) 
t'Vfation To Stay 

08/06/2012 MOTION- HEARING (l :30 PM) (lodicial Oft1cer: MILLER, MICHAEL E) 

08/06/20!2 

Motion Sray (G!'nham) 

APPLICATION TO EXTENU TIME TO FILE (I :30 PM) (Judicial Officer: MILLER, 
MICI·!AEL E) 

io file J 49A (Demand Accounting) 

08/06/2012 MOTION- HEARING (I :30 PM) (Judicial ot:'lcer: MILLER, MICHAEL E) 
Application for Partttion and Distribution filed 6-21-i 2 

08!06/20 !2 MOTION- Hl'ARING (l :30 PM) (Judicial Officer; MILLER, MICHAEL E) 

08/07/2012 

08/08/2012 

08/]3/2012 

08!15/2012 

08/15/2012 

Motion to order Plnif to allow Heirs to b~'ure theier <.:owrent Yet Disputed undiveded interest~ 
--etc ... , . .fi!ed 8-2-12 by A1ark Enoch ojfice 

LETTllR TO COURT 

\iJ LETTER TO COURT 

\iJ LETIER TO COURT 

[')NOTICE- APPEAL 

( E-F!LE) 

QJ OlillER 

-SECOND REVISED ORDEII ON MO!!NS FOR SUlolMARY JUDGMeNT 
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08/1512012 

08/1512012 

08/15/2012 

03/15/2012 

08116/2012 

08/3012012 

0813012012 

08/30/2012 

09!] 0/2012 

09iiOi2012 

09/12/2012 

0911812012 

0912112012 

QJ ORDER 

,ORDER TO SERVER 

QJORDER 

THE PROBATE COURT 

DoCKET SHEET 
CASE No. PR-11-03238-1 

,ORDER ON WRJITEN AND ORAL MOTIONS 

QJ ORDER 

,ORDE/? OV WRIT/EN AND ORAL MOTIONS 

{i.j ORDER 

-SECOND REVISED ORDER ON M0110NS FOR SUMMARY JUDGMENT 

I£] CORRESPONDENCE ·LETTER TO FILE 

;2.J MOT!ON 
PLAINT!PFS AND DEFENDANTCflJDDREN'S JOINT MOTION TO STAY 

~CORRESPONDENCE LETTER TO FILE 
THERE WAS NO JUDGE IHATSIGN OFF ON TH!.S ORDER· ORDER RE: PLAINTIFF'S 
AND DEFENDANT CHILDREN'S (UNOPPOSED) JOINT MOTION TO STAY 

{U MOTION 
f'l.ALVTIFF AND DEFIENDANTCH!WREN'S JOINf.>fOT[()N TO STAY 

\lJ NOTICE- APPEAL 
PLAIN11FF JON II OPPER'S N07JCE OF N011CE 

\LJ NOTICE- APPEAL 

(jJ MOTION- ENTIJR ORDER 
PLAINTIFF JON. HOPER'S MOTION TO ENTER NEW ORDER OF SEVERANCE. 

QJ MISC. EVE'IT 
JPMORGAN CHASE BANK. N.A:S REQUEST FOR ADDITIONAL !TE.MS TO BE 
iNCLUDED IN REPOI?TER'S RECORD ( E-FILE) 

NOTICE 
OF INDEPENDENTADM!NISTRATOII'S COMPLIANCE WITH THE COURT'S AUGUST 
/5, 20120/WER 

0912712012 ru LET"!TR TO COl!RT 

09/2812012 CANCELED MOTIO"'- HEARING (2:15PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTeD BY AT10RNEYIPRO SE 

J.' I Oi03120 12 11J LE1TBR TO COl!RT 

10/05/2012 /,iJ LETTER TO COl!RT 
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10/08/2012 

10/lli2012 

ia:l CLERKS RECORDS 

\lJ CLERKS RECORDS 

TUE PROBATE CouRT 

DocKET SHEET 
CASE No. PR·ll-03238-1 

COilRESPONDENCE LETfERS !A DD{T/ON!J) 

10/12/2012 QJ LETTER TO COURT 

10/17/2012 CLERKS RECORDS 

10117/2012 

2nd SUPPLEMENTAL FlLED BY-MICHAELA. YANOF(THOMPSON COL ATTORNEYS 
AND COUNSELORS) 

\lJ ORDER· CO:>ISOLIDATE 

-CONSOLIATED ORDER RE: MOTIONS 70 SEVER AND ASSIGNING NEW CAUSE 
NUMBER 

10/17/2012 W CORRESPONDENCE· LETTER TO FILE 

10/19/2012 CANCELED MOTIO!'." -HEARING (2:00PM) (Judicial Officer: MILLER, MICHAEL E) 
REQUESTED BY ATTORNEY/PROSE 

10/2512012 ~ij MISC. EVENT 

DESIGNATION OF TRANSCRIPTS. 

1013112012 aJ MOTION 

1110;/2012 

STEPHEN HOPPER'S AND LAURA I>C4SS.1;1ER'S UNOPPOSED MOTION FOR 
SUBS17TUTION OF COUNSEL. 

CORRESPONDE'ICE ·LETTER TO FILE 
LETTER TO JUDGE MILLER ( E-FII.E) 

1110212012 MOTION- HEARING (3:00PM) (Judicinl Officer: MILLER, MICHAEL E) 
Plantiffs and Children Joint Motions to stay filed 8~30-1 2 

1110212012 ~MOTION. EMERGENCY 

EMERGEl'iCY MOTION TO ENFORCE RULE 11 AGREEMENT AND FOR SANCAT/ONS 

11/0212012 \l) ORDER 

ll!02/2012 

11/0212012 

11/0612012 

-ORDER GRANTING STEPHEN /!OPPER'S AND LAURA WASSMER'S UNOPPOSED 
MOI70N FOR SUBSTITUI¥0N OF COUNSEL-CHRISTOPHER M. MCNEILL AND 
STEVEli R. BLOCK ARE HEM"BY SUBSTITUrED AS COUNSEL OF RECORD FOR 
STEPHEN HOPPE/lAND L4URA WASSMER 

QJ MISC. EVENT 
NOTICE OF APPEAL AND CLERKS RECORD TRANSFERRED TO THE EIGHT COURT 
OF APPEALS f.¥ EL PASO, TX.: DENISE PACHECO, CLERK EIGHT COURT OF 
APPEALS. 500 EAST.'YAN ANTONIO, SUirE 1203 EL PASO. TEXAS 79901-2421 PHONE# 
(915) 546-2240 

1;\J CORRESPONDENCE - LETrER TO FILE 

\.iJ LETTER TO COURT 
LEJ'fER BRIEF; AND, SUBMISSION OF WRl'lTEN ORDITR 70 VACATE SCIJEDUUNG 
ORDER 
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11/07/2012 

1 J/07/2012 

11/07i2012 

11/0812012 

11109/2012 

11!13/2012 

11/1312012 

11/16/2012 

11/26/2012 I 

12/2812012 

01/16/2013 

07/19/2013 

12/03/2014 

12/10/2014 

09110/2015 

09/10/2015 

09/14/2015 

(;U LEITER TO COURT 
FROl<f JOHN C,EJCHA1AN 

[I LETrER TO COuRT 

TliE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

RESPONSE TO MR. EICHMAN LETTER OF NOVEMBER 7TH 

{\) LETTER TO COURT 
RESPONSE TO MR. JENNINGS' and ivfR. E!Cf/AlAN'S -LE1TER 

{iJ LETTER TO CO CRT 
RESPONSE TO ldR. MCNEILL'S E-FILED LETTER NOVEMBER 7TH 

9JoRDER 
VACATING THE LEVEL 3 SCHEDULING OiWEii DATED JUNE 27, 2012 

{i.;JORDER 
PLAINTIFF'S AND DEFENDANT CHILD/lEN'S (UNOPPOSEDj JOINT M.OT!ON TO STAYj 

{iJ ORDER 
FIFfH COURT OF APPEALS- (DENTED) 

QJ MISC. EVENT 
COURT OF APPEALS EIGHT DISTRICT OF TEXAS 

[I CLERKS RECORDS 
SUPPLEMENTAL- TRANSFEIUIED TO THE EIGHTCOU!<TOFAPPEALS IN EL PASO 

QJ CORRESPONDENCE -LEITER TO FILE 

fiJ VACATION LEYrER 
TOM CAhTIULL, ATTY 

W LEITER TO COURT 
-FRO·'f HUNTON AND WILLIAMS (JOHN C. E!Cl!H4N( A DISK IS INCLUDED IN 
ENVELOPE) 

{!J OPINiON 
.JUDGMENT- COURT OF APPEALS EIG!f[ DISTRICT OF TEX1S- E:L PASO 

{iJ OPINION 
-.JUDGMENT ON OPINION FROM COURT OF APPEALS EIGHT DISTRICT OF TEXAS
ELPASO,TEXAS (COPY) 

[I MOTION- SUBS'TITUTJON OF COL"NSEL 
WITH PROPOSED ORDER ATTACHED 

[) MISC. EVENT 
AMENDED CERTIFICATE OF SERVICE 

~ CORRESPONDEl'iCE ·LETTER TO FILE 
PAYMENT FOR PROPOSED ORDER TO SUB COUNSEL 
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0912 !12015 

!012712015 

I0/29/2015 

ll/11/20 15 

ORDER 

TilE I'ROnATE COURT 

DocKET SHEET 
CASE NO. PR-11-03238-1 

-ORDER ON PLAINTIFFS UNOPPOSED MOTION FOR SUBST!TUTU!ON OF COUNSEL 

~NOTICE OF HEARmG 

!j NOTICE ·APPEARANCE 
-ANTHONY L. VITULLO 

~NOTICE OF HEARING 
Al>fENDED NOTICE OF HEARING 

ll/17/2015 CANCELED CONFERENCE (2:30PM) (Judicial Of!icer: JOHNSOK, MARGARET JONES) 
REQUESTED BY ATTOJ?.NEY!PRO SE 

11!18/2015 {ij MOTION. CONSOLIDATE 

MOTION FOR CONSOliDATiON AND LIFT STAY 

ll/1912015 ~"'OT!CE OF HEARJNG 

11/2512015 ~MOTION 

11130/2015 

ll/30/2015 

11/30/2015 

12/02/2015 

12/G4J2015 

12/07/2015 

12!08/2015 

1211612015 

12116/2015 

0!104/2016 

PLAINTIFF'S MOTION TO DETERMINE LENGTH OF DEPOSITiON 

"(;gNOTICE OF HEARING 

[l MOTION 
AMENDED M0'/10N TO LIFT STAY 

't'll:J NOTICE OF HEARJNG 

~NOTICE- APPEARANCE 
-JAMESS, BELL 

~RESPONSE 
JPMORGAN CHASE flANK N.A!S RESPONSE TO ,V, HOPPER'S MOTION TO 
DETERMINE LENGTH OF DEPOSJ110NS 

1:lj AMENDED PETITION 

f'LAIN11FF'S SECOND AMENDED ORIGINAL PETITION FOR DECLARATORY 
JUDGMENT, IIREACH OP CONTRAC1: BREACH OP FIDUCIARY DUTY, FRAUD, ET 
AL, AND JURY DE/viAND 

SCHEDULING CONFERENCE (2:30PM) (Judicio! Oflicer: JOHNSON, MARGARET 
JONES) 

Events: 11125/20 IS MOTION 
lli3GI2015 MOTION 

& MOTION TO LIFT STAY & MOTION TO DETERMINE LENGTH OF DEPOSITION 

~CORRESPONDENCE· LETTER TO FILE 

!j CORRESPOKDENCE • LETTER TO FILE 
/"ETTER TO HONORABLE MARGA RET JONES-JOHNSON 
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(i) ORDER 

THE PROBATE COURT 

DocKET SHEET 
CASE ~o. PR-11-03238-1 

-ORDER OF RECUSALAND REFERRAL FOR ASSIGNMENT-IT IS FURTHERED 
ORDERED ADJUDGED AND DECREED THAT ALL MATTERS !N THIS CAUSE BY 
REFERRED TO THE HONOP.ABLE GUY HE!c;IAN PRES1DING JUDGE, STATUTORY 
PROBATE COURTS OF 71fE STATE OF TEXAS ETC 

Ol/0412016 {iJ APPL!CA T!ON 
APPLICATION FOil DISTRIBUTION OF PROPERTY AND MOTION FOR PROTECTIVE 
ORDER 

0!/0512016 {iJ ISSUE CITATION 
Party: DEFENDANT Q\JAGM!RE, LLC 
JSSUEO ON //5116 

Ol/05/2016 JSSliF: CITATION 
QUAGMIRE. LLC 
Served: 01!11/2016 
RTN:212912016 

01!08/2016 

01/ll/2016 

01/11/2016 

0!11212016 

01il2/20!6 

01121i2016 

01/21/2016 

01/21/2016 

~RULE II AGREEMENT 

/i)J AMENDED ANSWER 
DEFENDANT JPMORGAN CHASE BANK, N.A. ?? ?S FIRST AMENDED ANSWER TO 
STEPHEN HOPPER???S AND LAURA WASS.>IER???S FIRST AMENDED CROSS CLAIM 

~A;\-!ENDED AJ'>!SWER 
DEFENDANT JPMORGAN CliASE BANK, N.A.'??S SECOND AMENDED ANSWER, 
SPECIAL EXCEPTIONS, COUNTERCLAIM A.YD CROSS-CLAIM IN RESPONSE TO JON. 
HOPPER???8 SECOND AA1ENDED ORIGINAL PETITION 

WORDER 
-MINUTE ORJJER 201 6-003-IT IS THEREFORE ORDERED THAT THE DALLAS COUNTY 
CLERK IIANDO,\ILY REASSIGN THE ABOVE REFERENCED CASE TO A JUDGE OF 
ONE OF THE STATUTORY PROBATE COURTS LOCATED IN THE COWVTY. OTHER 
THAN TflEJUDGE OF DALLAS COUHTY PROBATE COURT NO. 3 (ORDER FROM 
PRESIDING STATUTORY PROBATE JUDGE OF THE STATE OF TEXAS-JUDGE GUYS. 
HEllMAN 

QJORDER 
Ai4ENDE:D MINUTE ORDER 20 I 6-00J.JT IS THE!IEFORE ORDERED THE 
APPOINTMENT OF THE HONORABLE JOE LOVING. A SENIOR STATUTORY PRO/lATE 
JUDGE ON JANUARY 6, 2016JSSETAS!DEAND THAT THE ABOVE MAITERS ARE 
R4NDOMLY RFdiSS1GNED TO A JUDGE OF ONE OF 11-JE OTHER STATUORY 
PROBATE COURTS LOCATED !NTHE COUiVTr; ETC. ([HIS ORDER IS PROM JUDGE 
GUYS. HER!vL•JN 

QJ CORRESPONDENCE - LETfGR TO FILE 
FROM JUDGE GUYS, HERMAN-PRESIDING STATf;TORY PROBATE JUDGE 

{iJ CORRESPONDENCE- LETTER TO FlLE 
FROM JUDGE GUYS. HERMAN, PRESIDING STATUTORY PROBATE JUDGE 

~NOTICE OF HEARING 
ON APPLICATION FOR DISTRIBUTION OF PROPEIITYAND MOTION FOR 
PROTECTIVE GliDER 
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TnE PROBATE CouRT 

DoCKET SHEET 
CASE No. PR-11-03238-1 

01/2612016 ~NOTICE-HEARJNG/f!AT 

01/26/2016 mAMENDED CROSS CLAIM- AMENDED COUNTERPETITION 
STEVEN HOOPER'S AND LAURA WASSlviER'S SECOND AMENDED CROSS CLAIM 

01/27/2016 ~ MOT!Ol\'- COMPEL 
PLAINTIFF'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO 
REQUESTS FOR PRODUCTION SERVED ON JPMORCAN CHASE BANK, N.A. 

01127/2016 ~NOTICE OF HEARJNG 
AMENDED NOTICE OF HEARING 

0 1!2712016 ~OBJECT! OJ' 
JPMORGAN CHASE BANK, N.A. S OBJEC1'10NS TO JO HOPPERS N011CE OF INTENT 
TO TAKE DEPOSITION OF CORPORATE REPRESENTATIVE AND MOlY ON FOR 
PROTEC11VE 0/?DEJ? 

01/28/2016 'tl5JNOTICE OF HEARING 

Olt28l2016 ~MOTION- DISMISS 
DEFENDANT LAURA S. iYASSMEJ? S MOTION TO DISMISS 

01128/20!6 1 ~MOTION- DISMISS 
DEFENDANT STEPHE:V B. HOOPER'S MOTION TO DISMISS PLAIN71FF'S SECOND 
AMENDED PE'lJTION PURSUANT TO CHAP'li'i:R 27 OF THE TEXAS CIVIL PRAC!TCE 
AND REMEDIES CODE 

01/29/2016 ~MISC. EVENT 

02/01!2016 

02/02/2016 

LAURA S. WASSMER AND STEPHEN B. HOPPERS JOINDER TOPI.A/NT!FFSMOTION 
TO COMP EJ, PRODUCTION OF DOCUI>fENTS RESPONSIVE TO REQUF~IT FOR 
PRODUCTiON SERVED ON JP MORGAN CHASE BANK, NA. 

~cWTICE OF HEARJNG 

~MOTION 
PLAINTTFF'S MOTION FOil RESETTING OF HEAPJNC ON MOTION TO fJ!SM!SS 

02/03/2016 li\J VACATION LETTER 

02/03/2010 '!:!]NOTICE OF HEARING 

02/03/2016 ~RESPONSE 
DEFEMJAlvT LAURA S WASSMER'S AND STEPHEN B. HOPPER'S RESPONSE TO 
PLAINTIFF'S MOTION FOR RESETTING OF HEARING ON MOTIONS TO DISMISS 

02!03/2016 .'!:!]RESPONSE 
DEFENDANT LAURA 1!. WASSMER'S AND STEPHEN 8. HOPPER'S 11ESPONSE TO 
PLAINTIFF'S MOT!ON TO COMPEL 

02/0312016 ~RESPONSE 
DEFENDANT LAURA S. WASSMER'S AND STEPHEN B. HOPPER'S RESPONSE TO 
PLAINTIFF'S MOTION TO DETERMINE LENGTH OF DEPOSITIONS 
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02i05/2016 

02/05/2016 

02/08/2016 

02/0812016 

THE PROBATE COURT 

DoCKET SHEET 
CASIL No. PR-11-03238-1 

~APPLICATION -AMENDED 
FiRST AMENDED APPLICATION FOR D!STRJBUTJON OF PROPERTY AND iv10110N 
FOR PROTECTIVE ORDER 

mRESPONSE 
DEFENDANT JPMORGAN CHASE BANK, NA. S RESPONSE TO DEFENDANTS 
APPLICATION FOR DJSTRJBUT!OJV OF PROPERTY AND lv!OTION FOR PROTECTIVE 
ORDER 

/.1J MOTION 
Party: DEFENDANT JP MORGAN CHASE, N.A. 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S MOT!OJV TO EXTEND TIME TO SERVE 
AFFIDAVIT IN SUPPORT OF DEFENDI.NT'S RESPONSE TO PLAJNJTFF'S M0110N TO 
COMPEL OR TO CONTINUE HEARING AND MOTION TO SHORTEN TIME FOR 
N0'/1CE OF HEARING 

\i'JRESPONSE 
Party: DEFENDANT JP MORGAN CHASE, N.A. 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO PLAINTIFF'S MOTION 
TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO REQUEST FOR 
PRODUCTION 

0211012016 COC'IFERENCE (2;00 PM) (Jndiciai Officer; THOMPSON, BRENDA H) 

02/10/2016 &'iJ RESPONSE 

02/l 0/2016 

02!l612016 

02117/2016 

02123/2016 

0212512016 

02/25/2016 

0212612016 

DEFENDANT LAURA S.WASSMER SAND STEPHEN !3. HOPPERS SUPPLEMENTED 
RESPONSE TO PLAINTIFFS MOTION FOR RF~'E11ING OF HEARING ON MOTIONS 
TO DISMISS 

~ ORJG!NAL ANSWER- GENERAL DENJAL 
DEFENDANTS LAURA S. WASSMER'S AND STEPHEN B. HOPPER'S GENERAL DENIAL 
TO PLAINTIFF'S SECOND AMENDED ORIGINAL PETITION 

1i!RULE 11 AGREEMENT 

~MOTIO"l 
MOTION FOR SUBSTITUDED SERVICE 

~MOTION- QlJASH 
JPMORGAN CHASE BANK, N.A, 'S MOTION TO QUAS/1 DEPOSITION, OBJE'C7!0NS TO 
JO HOPPER'S NOTlCE OF INTENT TO TAKE DEPOSITION OF CORPORATE 
REPRESENTATIVE, AND MOTION FOR PROTEC71VE ORDE/1 

m MOTIO"l- QUASH 
DEFENDANTS MOTION TO QUASH NOTICE OF INTENT TO TAKE 1TIE ORAL AND 
VIDEOTAPED DEPOSITIOI'i OF GARY S'FOLMCH AND MO'IYON FOR PROJ'ECTIVE 
ORDER 

~CORRESPONDENCE - LETTER TO FILE 
REGARDING NOTICE OF HEARING- 04/0412016 AT 3.00 P.M,- JPMC'S ,140T!ON TO 
QUASH DEPOSITION, OBJECTIONS TO JO HOPPER'S NOTICE OF INTE!vT TO TAKE 
DEPOSITION OF CORPORATE REPRESENTATIVE, AND M0710N FOR PROTECTIVE 
ORDER 

mNOTJCE OF INTENT TO TAKE DEPOSITION 
NOTICE OF INTENT TO TAKE ORAL DEPOSITION OF GARY STOLHACK 

PAGE 19 OF 52 Prmred on 05!15!2018 at 9: ,'{jAM Page 358

MR:358



02/29/2016 

03/01/2016 

03/03/2016 

03/04/2016 

03/09/2016 

03/10/2016 

03!!412016 

03/lS/2016 

03!!6/2016 

OJ/1612016 

03118/2016 

03/21/2016 

03/22/2016 

0312212016 

03122/2016 

THE PROBATE COURT 

DOCKET SHEET 
CASE NO. PR-ll-03238-1 

QJ RETURN PERSONAL CITATION 
Porty: DEFENDANT QUAGMIRE, LLC 

\iJ MOTION 
PLAINTIFF JON HOPPER ,4ND DEFENDANT JPMORGAN CHASE BANK, N.A!S 
MOTION FOR ENTRY OF AMENDED SCHEDUUNG ORDER 

~ RETUR\1 OF SERVICE 
RETURN OF SERVICE- ACCi:,"PTANCE OF SERVICE OF NON-PARTY GARYSTOLBAC 
DEPOSiTION SUBPOENA 

~NOTICE OF HEARING 

r1SJ VACATION LETTER 
-ALANS LOEW!NSOHN 

~MOTION· COMPEL 
PLA!NTIFF'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO 
FIRST AND SECOND REQUESTS FOR PIIODUCT!ON SERVED ON STEPHEN B 
HOPPER AND LAURA S. WASSMER 

l\OTICE OF HEARING 
MARCH 25, 2016@ 9:30Akf 

{iJ MOTION· DEFAULT JUDGMENT 
PLAINTIFFS UOTfON FOR INTERI~OCUTORY DEFAULT JUDGMENT 

ORIGINAL AI\SWER- GENERAL DBl\lAL 

~SUBPOENA 
SUBPOENA DUCES TECUM (WIO EXHIBIT I)- LOCKE LORI) LLP- MEMORANDUM 
01' ACCEPTANCE SIGNED MARCH 16, 20I6 

\iJRESPONSE 
REPLY TO DEFENDANTS' RESPONSE TO i'!RST Alv!ENDED APPLICATION FOR 
DISTRIBUTION OF PROPERTY AND MOTION FOR PROTECT!>'£ ORDER 

!1!1'1 
1!)1 VA CATiON LETTER 

RESPONSE 
PLAINTIFF'S RESPONSE TO STEPHEN /J. HOPPER AND LAURA S. WASSlvfER'S 
APPLICA110N FOR D/STRTBU'I10N OF PIIOPERTY AND A·!OT!ON FOR PROTEC11VE 
ORDER 

~RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, NA 'S RESPONSE TO DEFENDANTS' FIRST 
AAfENDED APPLICATION FOR DISTRIBUTION OFPROPERTT AND l>fOTION FOR 
PROTECTIVE ORDER 

~MISC. EVENT 
DEFENDANTS LAURA WASSMER, STEPHEN HOPPER, AND QU1GMIRE, I.LC'S 
PRIVILEGE LOG 
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03/2212016 

03122'2016 

THE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

<;ij CORRESPONDENCE - LETTER TO FILE 

t!:l RESPONSE 
DEFENDANTS STEPHEN R HOPPER AND LAU.'?A S WASS~I1ER S RESPONSE TO 
PLAINTiFFS MOTION TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO 
FiRST AND SECOND REQUESTS FOR PRODUCTION SERVB:D ON STEPHEN B. 
HOPPER AND LAURA S. WASSMER 

03124/2016 ~jcORRESPONDENCE- LETTER TO FILE 

LETTER TO THE JUDGE 

03/2512016 SPECIAL SETTII'GS (9:30AM) (Judicio! Officer: THOMPSON, BRENDA H} 

03/25/2016 

03/25/2016 

03/28/2016 

03/2912016 

03/2912016 

04(0(12016 

(2) Motions to Disntiss~ F 1128/16; Application for Distribution of Property and Motion for 
Protective Order- F 1/412016; (2) Motions to Compel· F 416112 & 3!f{)li6,· Plaintl.fJ's Motion 
to Determine Length of Deposition· F 11/25115; Plaintiff's Amended Motion to Lifl Stay- F 
/l/30!15 

ORDER 
-ORDER-ON DEFENDANTS STEPHEN B. HOPPER AND LAUARA S. WASSMER'S FIRST 
AMENDED APPLICATION FOR DISTRIBUTION OF PROPERTY AND MOTION FOR 
PROTECTIVE ORDER ETC. 

I~ ORDER 
-ORDE,q ON MOTION TO LIFT STAY 

~ NO'J1CE OF HEARING 
·AMENDED NOTiCE- APRIL 4, 2016@; J·OOPM 

W CORRESPONDENCE- LETTER TO FILE 

ORDER- SCHEDUL1NG 
AMENDED SCHEDULING ORDER 

t!:lNOTJCE OF HEARJNG 
SECOND AMENDED NOTICE OF HEARING 

04/01/2016 ~ CORRESPONDE.NCE- LETTER TO HLE 

0•1/04/2016 CANCELED MOTION- QUASH (3:00PM) (Judicial Officer: THOMPSON, BRENDA H) 
REQUE577W BY ATTORNEY!I'RO SE 
F 2123!16 

04104/2016 @NOTICE OF INTENT TO TAKE DEPOSITION 

W!SUBPOENA 

04104/2016 ~MOTION- LEAVE 
DEFENDANTS STEPHEN B. HOPPER AND LAURA S. WASSMER SMO'f!ON FOR LEAVE 
TO AMEND PETI110N 

04/0612016 ~MOTION 
SECOND AM/:,NDED MOTION 

04/07/2016 m)!OTICE OF HEARJNG 
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04i08/20!6 

04/1312016 

0411312016 

·APRIL 18, 2016@ J:OOP/,1 

'f;J Y!OT!ON • Y!ODlJ<'Y 

THE PROBATE COURT 

DOCKET SHEET 
CASE NO. P~{-11-03238-1 

DEFENDANTS STEPHEN JJ. HOPPER AND LAURA S. WASSidER'S MOTION TO 
MODIFY CE/ITAIN PP.ETRJAI. DEADLINES 

'f;J OI!JECTION 
PLAINTIFF'S OBJECTION TO STEPHEN B. HOPPER AND LAURA S. WASSMER'S 
AME/'>'DED M0110N FOR LEAVE TO AMEND PETITION 

'f;JMOTlON 
DEH7>/DANTS STEPHEN B. HOPPER AND LAURA S. WASSMER'S SECOND AMENDED 
MOTION FOR LEAVE TO AMEND!' ET1110N 

04/18/2016 CANCELED MOTION. DISMISS (3:00PM) (Judicial Officer: THOMPSON, BRENDA H) 
REQUESTED BY A TTORNEYI!'RO SE 
(2)-F J/28/2016 

04/1812016 MOTION· COMI'EL (3:00PM) (Judicial Officer: PEYTO!'J, JOHN B) 
F 4/6112 

04119/1.016 /ID VACATION LE1"fER 

04120/2016 

0412li2016 

04/22!2016 

04/25/2016 

04/27/2016 

-ALANS LOEWJNSOHN 

~NOTICE OF HEARING 

MOTION· COMPEL 
J'LA!NT/FFS MOTJO,V TO COMPELADD/110NAL DEPOSITION OF A CORPORATE 
REPRESENTATIVE OFJPMORGAN CHASE BANK, N.A. 

ORDER- COMPEL 
ORDER 0/iANTINO nAIN71FF JON. HOPPER'S MOTION tO COMPEL 

t!lJ NOTICE OF INTENT TO TAKE DEPOSITION 
CROSS-NOTICE OF INTENT TO TAKE ORAL DEPOS!110N OF CELIA DORIS KiNG 

gJ RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, N.A. ???S RESPONSE TO DEFENDANTS 
STEPHEN NO? PER AND LAURA WASS.o/tER???S MOTiON TO MODIFY CERTAIN PRE
TRIAL DEADLINES 

05/02/2016 MO'TIO~ ·HEARING (3;00 PM) (Judicial Officer: THOMPSON, BRENDA H) 
Defim&;~,nts Stephen B, Hopper and Laura S, PVassmer's Moiion to Mod!fy Certai11 Pre~Ji··ial 
Deadlines~ F 4/8/16 

05/03/201 G t!lJrvuSC. EVENT 
DEFio"NDANTSICROSS- CLAiMANTS STEPHEN H. HOPI' ER AND L>1 URA S. WASS,\>fER'S 
REQUEST DE NOVO HEARiNG 

05106;20 16 ~ NOT!CE OF HEA!UNG 

0510911016 'f;JNOTJCE OF INTENT TO TAKE DEPOSITION 
AMENDED N011CE OF INTENT TO TAKE ORAL DEPOSITION OF GARY STOLBACH 

05/09/2016 

PAGE22 OF 52 Printed on115125!201 eat 9:1 ()AM Page 361

MR:361



05112/2016 

05!1212016 

05!16/2016 

05/23/2016 

05/25/2016 

05125/20!6 

05125/2016 

05125/20 !6 

05!2512016 

05/25/20!6 

05/2712016 

05/3!/2016 

05/J l/2016 

0513!/2016 

05/31/2016 

Tim PROBATE COIJRT 

DocKET SHEET 
CASE No. PR-ll-03238-1 

m 1\0TICE OF INTENT TO TAKE DEPOSITIOCI 
AMENDED CROSS-NOTICE OF INTENT IV TAKE ORAL DEPOSJ110N OF CELIA 
DORIS KING 

W CORRESPONDENCE- LETTER TO FILE 
W!PROPOSED AGREED ORDERAPPPOINTING MEDIATOR 

QJ ORDER 
-A GREED ORDER APPOINTING !vfED!ATOR 

~NOTICE Of" IIEARING 
AMENDED NOTICE OF HEARING 

i!)J MOTION- COMPEL 
PLAINTIFFS MOTION TO CW4PELWDITJON.-1L DEPOSITION OF" SUSAN NOVAK 
AND FOR COSTS 

~CERTIF1CATE- DEPOSITION 
ORAL & VIDEOTAPED DEP0,\1TION- ALAN S" LOEWINSOHN $2,338" 70 

m CERTIPICAI'E- DEPOSITION 
ORAL & VJD/iOTAPED DEPOSITION- ALAN S LOEW!NSOHN- $777 60 

tsJ CERTIFICATE- DEPOSITION 
SlEPHEN B, HOPPER -$973]5 

~ CER T!FICA TE • DEPOSITION 
REPORTER'S CERTIFICATE OF STEPHEN R HOPPER- $2395"90 

mcERT!FICATE • DEPOSIT!OK 
LAURA WASSMER-VOL I 

tsJ CERTIPICATE- DEPOSITION 
LAURA WASSMER-VOLUM/i 2 

~NOTICE OF IIEARJNG 

~ AME)l])ED ANSWER 
DliFENDANTJ?MORGAN CHASE BA:VK, ,VA<'S SUPPLEMENT TO ITS SECOND 
AMENDED ANSWER TO JON" HOPPER'S SI'CONDAMENDF.D PETITION 

~AMENDED ANSWER 
DEFENDANTJPMORGAN CHASE BANK, NA" 'S SUPPLEMENT TO ITS FIRST 
AMENDED A !VSWER TO HEIRS' F!RSTAAfENDED CROSS CLAIM 

m APPLICATION -AMENDED 
STEVE."f HOPPER'S AND LAURA WAo"SMER'S THIRD AMENDED CROSS CLAIM AND 
COUNTER CUlM 

tsJ ORJGINAL ANSWER 
STEVEN HOPPER'S AND LAURA WASSMER~5 AMENDED ANSWER AND AFFIRMATIVE 
DEFENSES 
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06/07/2016 

06/09/2016 

06/14/2016 

06/14/2016 

06i1512016 

0611512016 

06i1612016 

06/17/2016 

06/20/2016 

06120/2016 

06/20/2016 

06/20/2016 

06:'21/2016 

06i21!2016 

06/2112016 

06/21/2016 

THE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

~MOTION- COMPEL 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA S. W:4SSMER'S MOTION TO 
COMPEL CONTINUATION OF THE DEPOSITION OP TOM CANTRJLL 

~RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO PLAINTIFF'S MOJJO;'i 
TO COMPEL ADDITIONAL DEPOSnYON OF SUSAN NOVAK AND FOR COSTS 

~NOTICE 
NON-PARTY NOTICE OP INTE:NTTO ISSUE SUBPOENA FOR PRODUCTION OF 
DOCUMENTS TO ld!CHAEL L. GRAHAM. P.C. 

~NOTICE 
NON·PARTY NOTICE OF INTENT TO ISSUE SUBPOENA FOR PRODUC710N OF 
DOCUMENTS TO BAKER STREET ADVISORS, LLC 

'f2il NOTICE OF HEARING 
AUGUST9, 2016 

~NO'TICE 
NOTICE OF INTEhT TO TAKE ORAL DEPOSITION OF SARAH WILLIAMSON (NON
PARTY) 

~l\OTICE OF HEARING 

~NOTICE· APPEARANCE 

~CERTIFICATE- DEPOSITION 
-JON. HOPP!i'Ji'S ORAL DEPOSITION VOL 1-$!522.05 

m CERTIFICATE- DEPOSIT!ON 
-JON. HOPPER'S ORA/. DEPOSITION VOL 2- $/I75 75 

t!:'J MOTION - QUASH 
MOT/Ol;' TO QUASH TNE ORAL DEPOSITiON OF LAURA S. WAI>WMER 

m MOTION- QUASH 
MOTION TO QUASH THE ORAL DEPOS7TJON OF STEPHEN B. HOPPER 

~CERTIFICATE- DEPOSlTICll'-i 
-THOMAS H. CA.~'TRILL'S ORAL DEPOSITION-$2956.90 

~CERTIFICATE- DEPOSITION 
·SUSAN H. NOVAK'S ORAL DEPOSITION VOL 1-$2271.55 

t!:'J CER TIFJCATE- DEPOSJTJON 
-SUSAN H. NOVAK\'> ORAL DEPOSITION VOL 2-$1726.40 

\iJ MOTION- COMPEL 
PlAINTIFF'S M0110N TO COJ>fPEL PRODUCTION OF DOCUMENTS FROM 
Sn'EPHEN B. HOPPER AND LAURA S WASSMER AND FOR SANCllONS 
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06121/2016 

06/2212016 

{:J MOTION· COMPEL 

THE PROUA TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

PLAil'iTJFF'S M01/0N TO COMPEL ADDITIONAL DEPOSITION OF STEPHEN B. 
HOPPER AND /AURAS. WASSMER 

MOTION 
JPMORGAN CHASE BA!v'K, N.A.???S MOTION TO QUASH DEPOS/1ION OF JOHN C. 
EICHMAN, OBJECTIONS AND MOTION POR PROTECTIVE ORDER 

06/23i20 16 ~NOTICE OF HEARING 

06/24/2016 {))CORRESPONDENCE· LETTER TO FILE 

06128/2016 STATUS CONFERENCE (4:30PM) (Judicial Officer: THOMPSON, BRENDA H) 

06/2812016 liiiNOTICE OF HEARING 

06/2812016 

07/01/2016 

07/05/2016 

07105i2016 

07108/2016 

07/08/2016 

HEARJNGSETAUGUST !, 2016AT 3:00Plvf 

[j ORDER· SCHEDULING 
AGREED SECOND AMENDED SCHEDULING ORDER 

~ ORJGINAL A'lSWER 
SECOND AMENDED ANSWER fi.NDAFFlRMATIVE DEFENSES 

{lJ CORRESPOKDENCE ·LETTER TO FILE 

Wi PROPOSED ORDER 

~MOT!O"l- SUIJST!TUTION OF COU'iSEL 

4i9 ORIGINAL ANSWER 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S THIRD AMENDED ANSWER, SPECIAL 
EXCEP710NS, COUNTERCLMM AND CROSS-CLAIM IN !IESPONSE TO JON. 
HOPPER'S SECOND AMENDED ORIGiNAL PETITiON 

ORIGINAL ANSWER 
DEFENDANT.JPMORGAN CHASE BANK, N.A. 'S /lNSWER iOSTEPHEN HOPPER'S 
AND LAURA WASSMER'S THIRD AME!'·iDED CROSS CLA!ivf 

07/ll/2016 CA!v'CELED '110TION ·COMPEL (1:30PM) (Judicial Officer: THOMPSO'l, BRENDA H) 

07/19/2016 

07/19/20)6 

071!9/2016 

REQUESTED BY A1TORNEYIPRO SE 
Plalnt(ffs Moilon to Compel Additional Deposition of a Corporate Representation of 
JPl1orgcm Chase Bank, NA,~ F 4/21116 

~NOTlCE 
N071CE OF INTENT TO TAKE ORAL DEPOSITION OF MICHAEL L. GRAHAM (.NON
PARTY) 

\ij ORDER· SUBSTITUTION OF COliNSEL 
Party: ATTORNEY LOE\V1NSOHN, ALAN S 
rr IS, THEREFORE, FURTHER ORDERED THAT TUE LAW FIRM OF LOEWINSOHN 
FLEGLEDEARY LLP ARE PREMITTED TO WITHDRAW AN DARE HEREBY 
DISCHARGED AS A11DIINEYS OF RECORD FOR PLAINTIFF 

{iJ :viOTION ·COMPEL 
-DEFENDANT jf'MO.~GAN CHASE BANK MOTION TO COMPEL THE PRODUCTION 
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07120/2016 

07120/2016 

07/21/2016 

0712lt2016 

07/22!2016 

07/25/2016 

07/27/2016 

0712712016 

OF DOCUMENTS 

THE PUODATE COURT 

DOCKET SHEET 
CASE No. PR-ll-03238-l 

m MOTION- PARTIAL SUMMARY JUDGMENT 
.STEPHEN HOPPERD AND LAURA WASSMER'S MOTION FOil PARTIAL SUMMARY 
.JUDGEMENT 

ruMODON 
-JP!v!ORGAN CHASE BANK, N.A!S MOT!ON FOR LEAVE TV DESIGNATE 
RESPONSIBLE THIRD PARTIES 

(\) OBJECTION 
NON-PARTY J.P. MORGAN SECURITIES, LLC???S OBJECTIONS TV SUBPOENA AND 
l>fOT!ON FOR PI10TECTIVE ORDER 

~MOTJOJ\ 
DEFENDANT JPMOROAN CHASE BANK, N.A.???S JOINDER IN NON.PARTYJ.P. 
MORGAN SECURITiES, LLC???S MOTION FOR PROTECTIVE ORDER 

liJ MOTION· PARTIAL SUMMARY JUDGMENT 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT REGARDING ATTORNEYS' FEES AS DAMAGES 

MOTION -l'ARTIAL SCMMARY JUDGMENT 
DEFENDANT JPMORGAN CH.1SE BANK'S TRAD!T!ONAL AND NO-EVIDENCE 
MOTION FOR PARTIAL SU/vf.o/L4RY.!UDGMENT REGARDINGJO HOPPER'S MENTAL 
ANGUISH DAMAGES 

'!1!iNOTICE OF HEARJNG 
2016-08-09 HEARING NOTICE FOR JPMC'S MOTiON FOR LEAVE TO DESIGNATE 
RESPONSIBLE TH!RI) PARTIES AND .!FMC'S MOTION TO COMPEL THE 
PRODUCTION OF DOCUMENTS 

~NOTICE OF HEAIUNG 
SPETEMBER 14, 2016@ 2.00 P,/vl 

07/28/2016 (\)MOTION 

PLAINTIFF'S MOTTION FOR LEAVE TO SERVE PLAINTIFF'S FOURTH SET OF 
INTERROGATORIES TO DEFENDANT STEPHEN B. HOPPER AND LAURA S. WASSMER 

08/01/2016 .vlOTIOI"- CO'\iPEL (3:00 I'M) (Judicio! Otlicer: THOMPSON, BRENDA H) 
Plaintiff Jo .N. Hopper 1s lvfo.tiun to Compel Production of Documents from Stephen R Hopper I 
and Lauro S. Wassmer and for Sanctions~ F 6/21/16 

08/01/2016 ~NOTICE OF HEARJNG 

08!02120 16 Q RESPONSE 
T'L1INTIFF'S RESPONSE TO Dh,'FENDANT JPMORGAN C'l,IASE BANK N A'S M0710N 
TO COMP5L THE PRODUCTION OF DOCUMENTS 

08/03/2016 QJ MOTION- COMPEL RESI'ONSE TO 
DEFENDANTJPMORGAN CHASE MOTION TO COMPEL RESPONSE TO REQUEST 
FOR DISCLOSURE 

08/0312016 ~1\0TICE OF HEARJNG 

HEARING SET SEPTEMBER !4, 20!6 
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08/03/2016 

08/0412016 

0810412016 

08/0512016 

08/0812016 

08/0811,016 

08/08/2016 

08/08/2016 

08/08/2016 

Tl!E l'l!OBA TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

t!lJ OBJECTION 
STEPHEN HOPPER'S AND LAURA IIC·1SSMER'S OBJECTION TO JPMORGAN CHASE 
BANK, NA, 'S MOTION TO LEAVE TO DESIGNATE RESPONSIBLE Tlf!RD PARTIES 

~CERTIFICATE· DEPOSITION 
REPORTER'S CERTIFICA110N- GARY STOLBACH (AMOUNT$1255.7Q! 

{_U RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, N.A, 'S RE/,l'ONSE TO DEFENDAN1;) 
STEPHEN HOPPER'S AND LAURA W'ASSMER'S MOTION lO COMPEL THE 
CONllNUATION OF THE DEPOSITION OF TOM CANTR!LL 

~MOHON· St:MMARY JUDGMENT 
DEFENDANT JPMORGAN CHASE !JANK, NA 'S MOTION FOR SUMMARY JUDGMENT 
REGAP.D!NG TElviPORARY I.DM!Nl)TRATION CLAIMS 

RESPONSE 
N.A. 'S REPL I" TO DEFENDANTS' OBJECTION 

mNOT!CE OF HEARiNG 
HEARING SET SEPTEMBER 1, 20i6AT1.30PM 

mNOTICE OF HEAR!NG 
HE:4RJNG NOTICES FOil SEPTE,\4BER 1, 2016 (3-5 P.M) AND SEPTEMBER 14, 2016 (2, 
4PM) 

mNOTICE 
Hk"ARL"'G REMOVE FROM COURT'S DOCKET 

~NOTICE OF HEARING 
AMENDED NOTICE f!EARJNG 

08/09!2016 MOTION· COXIPEL (2:00PM) (Judicial Offlccr: THOMPSON, BRENDA H) 
Defendants Stephen B. H;;pper's and Laura s: Wassmer's Motion to Compel Continuation of 
the Deposition ofT om Cantril!~ f 6/7/16,- Defendant JPMorgan Chase Bank, NA. 's Motion 
to Compel the Production of Documents- f7 ?!!9/ 16; JPf',forgcm Chase Bcmk, N. 1!. 's Mot ton 
for Leave to Designate Respa!"srbie Third Parties- F 7!20/16,· Plaintiff's Motion for L~ave to 
Serve Plaintiffs Fourth Set of interrogatories to Defimdants Stephen B. Hopper and Laura S. 
Wassmers- F 7128/!6 (only if time alf.ows) 

0&109/2016 • ®NOTICE OF HEARING 
HEARING RE-SET SEPTEMBER I, 2016 AT 3:00P.M 

08/1212016 ~NOTICE OF HEARING 

08/12(2016 

0&/1212016 

08/16/2016 

JPMORGAN MULTIPLE HEARiNG N011CE F0119!/412016 & 912612016 

W CORRESl'ONDENCE -LETTER TO FILE 

ill MOTION- STRIKE 
PLAINTlFF'S MOTION 7V STRiKE STEVEN HOPPER AND LAURA WESSMER'S 
SECOND AMENDED ANSWER AND AFFJ!IMATI VE DEFENSES 

'I!) NOTICE OF HEARJNG 
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08il6120l6 

08/18(1016 

08/18/2016 

08/24/2016 

08/24/2016 

08!24/20 t 6 

08/24!2016 

0812512016 

0812512016 

08/26/2016 

08/2912016 

08/29/2016 

08/30/2016 

08130/2016 

08/30/2016 

08/3012016 

TilE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

-N011CE OF HEARiNG ON 9!14!2016 @2PM 

'!iJNOT!CE OF HEARING 
2016-10-04 JP/v!ORGAN'S AMENDED HEARING NOTICE (MOViNG 3 HEARINGS SET 
FOR 9/26 TO 1014 PER PLAINTIFF'S REQUEST AND AGREEMENT OF THE PARTIES) 

~"'OTICE 
NOTICE OF INTENT TO ISSUE SUBPOENA FO.~ PRODUCTION OF DOCUMENTS 

~NOTICE 
NOTICE OF INTE.NT TO TAKE DEPOSITION ON WRITTEN QUEST!ONS OF 
CORPO!?ATE REPRESENTATIVE OF GTNEXUS, INC. 

~CERTIFICATE- DEPOSI110N 
TODD A. BAIRD-$180/.00 

~CERTIFICATE· DEPOSITION 
JOHN K. ROUND-$1431.10 

~ CERTIPICA TE- DEPOSITION 
KA~ GRANT-$1882,60 

MOTION· PARTIAL SUMMARY JUDGME"'T 

~NOTICE 
NOTICE OF FILING OF SUBSTITUTE EXHiBiT 9 TO JPMORGAN CHASE BANK, 
N.A.?? ?S M0110N FOR PARTIAL SU\1MARY JUDGMFNT REGARDING TEMPORARY 
ADl>llN!SmAI10N CLAIMS 

~?<OTTCE OF HEARING 

[)MOTION - COMPEL 
PLAINTIFF'S MOTION' TO COMPEL PRODUCTION OF DOCUMENTS AND 
INTERROGATORY RESPONSES FRO.'l STEPHEN B. HOPPER AND M URA S. 
WASSMER AND ADDITIONAL DEPOSITION OF GARY STOLBACH 

~ NOT!CE OF HEAJUNG 
,NOTICE OF HEAPJNG ON SEPTEMBER 14,2016 @1:30PM 

m AMENDED Al'iSWER 
DEFENDANT JP.HORGAN CHASE BANK. N.A. ?;? S FOURTH AMENDED ANSWER, 
SPECIAL J:,~KCEPriONS. COUNTERCLAIM A.'W CROSS,CLAlM IN RESPONSE TO JON. 
HOPPER'?'S SECOND AMENDED ORIGINAL PETiTION 

m JURY TRJAL DEMAND 

~NO'ITCE OF HEARING 
,NOnCE OF HEAIUNG ON SEPTEMBER 14, 2016 @2PM 

mNOTICEOF HEARING 

m NOTJCE OF HEARJNG 
HEAPJNG NOTICE UPDATE RE· 911412016 HE4RING ON JPI.1C'S SPECIAL 
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09101/2016 

09/07/2016 

09/07/2016 

09/07/2016 

09107/2016 

09/0712016 

09/08/2016 

09/08/2016 

09/08/2016 

09/08/2016 

0910812016 

09/08!2016 

09/0812016 I 

THE PROBATE COURT 

DocKET SHEET 
CAS!~ No. PR-11-03238-l 

EXCEPTIONS (AS FILED 8129!20!6! 

~MOTION· COMPEL 
DEFENDANTS STEPHEN B. HOPPER 15 AND LAUR,.1 S. WASSMER 1S MOTIOlv' TO 
COMPEL AGAINST PLAINT1FFJO N, HOPPER 

~NOTICE OF HEARING 
HEARING NOTICE- JPMORGAN'S ;.JRST AMENDED MOTION FOR SUMM4RY 
JUDGMENT REGARDiNG TEMPORARY ADMINISTRA710N CLAIMS· 1014/2016 al 9:30 
a.m. 

'I:DMOTJON ·SUMMARY JUDGMENT 
DEFENDANT JPMORGAN CHASE BANK, N,A, 'S FiRST AMENDED MOTION FOR 
SUMMARY JUDGMENT REGARDING TEMPORARY ADMINISTRATION CLA!.\&~ 

WRESPONSE 
PLAINTIFF'S RESPONSE IN OPPOSITION TO D!!FENDANT JPMORGAN CHACE BANK, 
N,A 'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

.;lj RESPONSE 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA S. WASSMER'S RESPONSE TO 
DEFENDANTJPMORGAN CHASE BANK 

{i) ORIGINAL ANS IVER 
-PLAINTIFF'S RESPONSE IN OPPOS/110N TO STEPHEN HOPPER AND lAURA 
WASSMER'S MOTION FOR PARl'fAL SUMMARY JUDGMENT 

~AMENDED PETITlON 
PLAINTIFF'S TH!P.D AMENDF.D PETITION FOR: DECLARATORY JUDGMENT, 
BREACH OF CON7RACT, BREACH OF FIDUCIARY DUTY, FRAUD, ET AL, AND, JURY 
DEMAND 

{i) RESPONSE 
DEFEND ANn" STEPHEN HOPPER AND LA UJIA WASSMER'S CONTINUATION OF 
THEIR RESPONSE TO JPlvfORGAN CHASE BANK, N.A., PART 3 EXHIBITS P,' PART 4 
THROUGH EXHIBIT Y 

{i) RESPONSE 
-DefSH and LW resp ;o JPlv/C lv1SJ on aUy fees Part 3 

W CORRESPONDENCE· LJJTI'ER TO FILE 
WI PART TWO OFPLAINTIFFJO HOPPER'S RESPONSE IN OPPOSITION TO STEPHEN 
HOPPER AND LAURA WASSMER'S 

/i)l MOTION· SUMMARY JUDGMENT 
DEFENDANT JPMORGAN CHAS!i BANK, NA.'?'S TRAD!TIONAL AND NO-EViDENCE 
MOHON FOR SUMMARY JUDGMENT ON STEPHEN HOPPER AND LAURA 
WASSMER'??S CLAIMS FOR ATTORNEYS??? FEES 

•::i:J MOTION· SUMMARY JUDGMENT 
DEFENDANTJPMORGAN CIIASEBANK. FU.?'?SMOT/ON FOR PA/IriAL SUMMARY 
JUDGM£NT REGARDING JO NOPPER'??S CLAIMS FOR REIMBURSEMENT OF 
PROPERTY TAXES OR FOR REPAIRS 

MOTION- SUMMARY JUDGMENT 
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09/0&/2016 

09/0912016 

09/1212016 

09/12/2016 

09!12/2016 

09112/2016 

09/1212016 

09113/2016 

09/14/2016 

09/!4/2016 

09/l4120!6 

09/!5/20 16 

TnE Pn.onATE CoonT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

DEFENDANT JFMORGAN CHASE BANK. N.A. 'S 11/.ADITJONALAND NO-EVIDENCE 
MOTION FOR SUMldARY JUDGMENT ON MRS HOPPER'S CLAI.41 FOR BREACH OF 
CONTRACT REGARDiNG THE DISTRIBUTION OF ROBLEDO 

(ill RESPONSE 
-DEFENDANTS' STEPHEN HOPPER AND LAWIA WASSMER'S CONTJNUA110N OF 
THE RESPONSE TOJPMORGAN CHASE BANK, N.A. PART 2 EXHIBITS E-0 

~RESPONSE 
DEFENDANT JPMORGAN CHASE BANK 

i!IMOTJO"l 
-DEFENDANT JPMORGAN CHASE BANK, N.A. C5 MOTION FOR PARTIAL SUMI\JARY 
JUDGMENT ON ATTORNEYS FEES INCURRED BY PLAt,~ TIFF MRS. HOPPER 
REGAROING DECLARATORY JUDGMENTS IN THE SEVERED SUIT 

RESPONSE 
RESPONSE IV PI.AINTIFF JO HOPPER'S MOTION TO STRIKE TfiEIR SECOND 
AHENDED ANSWER AND AFFIRMATIVE DEFENSES 

\ij MOTION· SUMMARY JUDGMENT 
DEFENDANT JPMORGAN CHASE BANK, NA 'S TRADITIONAL AND NO-EVIDENCE 
MOTIONS FVR PARTIAL SUMIJARY JUDGMENT REGARDING STEPHEN HOPPER'S 
AND L4 URA WASSMER'S Cl.AIMS FOR FilA UD, FRADULENT INDUCEMENT AND 
FRAUD BYIYOND!SCLOSURE 

{UMOT!ON 
DEFENDANT JPMORGAN CHASE BANK, N.A'S TRADIITONAL AND NO-EVIDENCE 
MOTIONS FOR PARTIAl. SUMMARY JUDGMENT REGARDING JO HOPPER'S FRAUD 
AND DTPA CLAIMS 

~MOTION 
DEFENDANTS UUIM S. WASSMER AND STEPHEN B. HOPPER'S NO EVIDENCE 
MOrTON FOR SW>f,>f.-J.RY JUDGMENT 

QJ RULE 11 AGREEME'IT 
NOTICE OF RULE I I AGREEMENT 

SPECIAL SETTINGS (l :30 PM) (Jcdlcial Officer: THOMPSON, BRENDA H) 
DefendantslCross-Clairnants StepJvm H. Hepper and Laura S. Wassmer 1s Request for De 
Novo Hearing on Jo Hopper's Motion!:; Compel- F 5/J/16; Stephen Hopper and Lal!fa 
Tf7assmer1s Motion for Pattia! Summary Judgment~ F 7/20/16; Defendant JPMorgan Chase 
Bank, N.A. 's Motion for Partial Summa;y Judgment Regarding Atiorm:y's Fees tiS Damages~ 
F 7122/2016; JP.~rforgan Cf-.ase Bank, NA. 's S'pectal Exceptwns- F 718ll6,· Plaintiff's Motion 
for Leave to Serve Piafntiffs Fowth ::J'ct of frl-ter,·ogator!cs t~ DefenC.ants Stephen B. Hopper 
and Laun;; S, Wassmers~ F 7!28/16 (only !/time allows), P!ain!{ffs .'.lotion to Strike Steven 
Hoppe1· and Laura Wassmer 1s Second Amended ,1n.,•vet· and Aflirrnative Defenses- F 8/l2116 
(o11iy if time allows) 

i!INOTICE OF HEARING 

~DESIGNATION- EXPERT WIT"'ESS 
-PJRST AMENDED DE:SIGNATION 

~NOTICE OF HEARING 
·FIRST AMENDED NOTICE OF HEARING ON 9120116 @9:30 
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09i15/2016 

09/15/2016 

09/IG/:WIG 

09!16/2016 

09/1612016 

09116!2016 

09/16/2016 

09/1612016 

09/1912016 

09!19:2016 

09119/2016 

09120/2016 

09/2!12016 

09/22/2016 

09122/2016 

Tm; PROBATE COURT 

DoCKET SHEET 
CASE No. PR-ll-03238-1 

tlJ CORRESPONDENCE ·LETTER TO FILE 
-WI PROPOSED ORDERS GRANTING JPMOIIGAN'S SPECIAL EXCEPTION AND 
MOTION FOR PARTIAL SUMMARY JUDGl>fENT REGARDING ATI'ORNEY'S FEES AS 
DAMAGES 

~ CORRESPONDENCE - LETTER TO FILE 
-W!PROPOSED ORDER 

~NOTICE 
NOTiCE OF HEARING -SEPTEMBER 20, 2016AT9.·30AM 

'~ CORRESPONDENCE· LETTER TO FILE 

qj MOT!Ol> - COlJPEL 
DEFENDANT JPMORGAN CHASE BANK, N.A. S MOTION TO COMPEL THE HEIRS TO 
ANSWER JNJic/IROGA TOIUE~ 

l'iJ MOTION· COMPEL 
DEFENDANT JPMORGAN CHASE BANK N.A. S MOTION TO COMPEL THE 
PRODUCTION OF DOCUMENTS BY MRS. HOPPER 

QJ RESPOJ\SE 
PLAINTIFF'S RF::.'PONSE TO DEFENDANTS 

'~NOTICE 
NOTiCE OF FILING OF AMENDED AFF/DAV!T 

'li!1J CERTlfiCATE ·DEPOSITION 
JPMORGAN CHASE BANK- $1339.55 

{iJ RESPOJ\SJJ 
-RESPONSE TO JPMC'S MOTION TO COMPEL 

CERTIFICATE • DEPOSITIO:>I 
MICHAEL L. GRAHAM-K/,474.85 

MOTION- COMl'EL (9:30AM) (Judicial O£llcer: THOMPSON, BRENDA H) 
Dejl:ndant JPAforgan Chase Bank, N,A :s Motion t:; Campe! rhe Producfio;: of Documents~ F 
7/1 9/J 6: Piaimilfs A1otiorr to Comepl Production of Documents and Interrogatory Responses 
from Stephen B. Hopper and Laura 5: W"assmer and Additional Deposition of Gary Stolbach~ 
F 8/26/j 6: Dejf:-ndants Stephen B. Hopper's and Laura S. Wassmer'slvfotion to Compel 
Against Plaint{ff Jo ;'{ Hopper~ F 911/16 

•5J MOTIOJ\ 
DEFENDANT JPMORGAN CHASE BANK, NA. 'S MOTION TO EXCLUDE TESTIMONY 
OF JOIL'i T COX III, JERRY JONES, riND ANTHONY L VITULLO 

~MISC. EVENT 
STIPULATION 

~NOTICE OF JNTENT TO TAKE DEPOSITION 
REPORTER'S CERTJFJCA110N- DEPOSITION ON W111TrEN QUESTIONS OF KEVIN J 
TAYLOR 
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09/27/2016 

09/27/20J6 

09127/20\6 

09127/2016 

09/27/2016 

09/27/2016 

09/2712016 

09/27/2016 

09/27/2016 

09/28/2016 

09/2812016 

09/28/2016 

09128/2016 

09/2812016 

~AFFJDAVIT 

T!JE Pl!OllATE COURT 

DocKET SHEET 
CASE No. PR-11-03238-1 

-PLAINTIFF'S 1?ESPONSE IN OPPOS/110N TO JP,\lORGAN CHASE BANK. N.A. 'S 
TRADITIONAL AND NO-EVIDENCE ,HOTJON FOR PARTIAL SUMMARY JUDGMENT 
REGARDINGJO HOPPER'S MENTAL HEALTH ANGUISH DAMAGES 

T!!'JAMENDED PETITION 
PIAINTTFF'S FOURTH AMENDED PETITION 

T!!'JRESPONSE 
PLAINTIFF'S RESPONSE IN OPPOSITION TO JPMORGAN CHASE BANK, N.A.'S FIRST 
AMENDED MOTION FOR SUkUdARY JUDGMENT REGARDING TEMPOR4RY 
ADMINISTR4TION CLAIMS 

't!1J CORRESPONDENCE- LETTER TO FILE 
-LETTER TO THE COURT 

~RESPONSE 
-DEFENDANT JPMORGAN CHASE BANK, NA.???S RESPONSE TO PLAINTIFF'S 
M0710N FOR PARTIAL SUMMARY JUDGMENT 

T!!'JRESPO;,ISE 

-RESPONSE TO JPMC'S TR4DITIONALAND NO EVIDENCE MSJ ON FRAUD CLAIMS I 

{iJ RESPONSE 

-RESPONSE TO JPMC'S TRAD!TIONAL AND NO EVIDENCE MSJ ON FRAUD CLAIMS 
PART2 

g_'j RESPONSE 

-RESPONSE TO JPMCS TRADITIONAL AND NO EVIDENCE MSJ ON FR4UD CLAIMS 
WCOVERSPART! 

~RESPONSE 
2016-09-27 D'S RESP TOJI'MC M~ITEMP ADMIN CLA!,1I 

'IJ RESPONSE 
-PLAINTIFF'S RESPONSE IN OPPOSI1IONTO JPMORGAN CHASE BANK, N.A. 'S 
1RADIT!ONAL AND NO-EVIDENCE MOTIONS FOR PARTIAL SU!vLiiARY JUDGMENT 
REGARDING JO HOPPE!?'S FR4 UD AND DTPA CLAIMS 

QRESPONSE 
PLAINTIFF'S RESPONSE TO DEFENDAI-'T JPMORGAN CfL4SE BANK, NA!S MOTION 
FOR PARTIAL SUMMARY JUDGI,fENT ON ATTORNEYS' FEES REGARDING 
DECLAR4TORY JUDGMENTS 

CURESPONSE 

Dl 
~!u RESPONSE 

PLAINTIFF'S 1/ESPONSE IN OPPOSITIWi TO JPMORGAN CHASE BANK, N_A'S 
TR4DITIONALAND NO-EVIDENCE MOTION FOR SUMMARY JUDGMENT OF 
BREACH OF CON"IR4CT CLAlM REGARDING DISTRIBUTION OF ROBLEDO 

RESPOI'SE 
-STEPHEN B. HOPPER AND LAURA WA!.;~MER'S RESPONSE TO DEFENDANT 
JPMORGAN CHASE BANK, N.A. 'S TRADITIONAL AND NO-EVIDENCE MOTION FOR 
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TilE PROBATE COURT 

DocKET SHEET 
CASE No. PR-11-03238-1 

SUMMARY JUDGEMENT TO CLA!MS FOR A710R!JEY'S FEES 

09/2812016 II\l OR!Gl>JAL ANSWER 
PLAINITFF'S RESPO,"'SE!N OPPOSITION TO JPMORGAN CHASE BANK, N,k 'S 
MOT!ON FOR PARTIAL SUMMARY JUDGMENT REGARDING JO HOPPER'S CLAIMS 
FOR REIMBURSI::ME:NT OF PROPERTY TAXES OR FOR REPAIRS 

09/29/2016 ~CERTIFICATE- DEPOSlTION 
ORAL DEPOSITION- ATTORNEY ALAN LOEW!NSOf!N FOR $1147, 75 

09/29/2016 ~CERTIFICATE -DEPOSITION 

09/2912016 , ~APPLICATION -A~E:.!DED 

09/29/2016 

09129/2016 

09/3012016 

09/30/2016 

09130/2016 

09/30/2016 

10/03/2016 

10/03/2016 

I 0/GJ/20 16 

10103/2016 

STEPHEN HOPPER'S AND lAURA WASSMER'S FOURTH AMENDE:D CROSS ClAIM 
AGAINST JP MORGAN CHASE BANK, N.A. 

~RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, N,A!S REPLY m SUPPORT OF ITS 
TEADJTWNAL AND NO EVIDENCE MOTiONS FOR p,JRTIAL SUMMARY JUDGlviENT 
REGARD!NG THE HE:JRS' CLAIMS FOR FRAUD, FRAUDULENT !NDUCEMENT, AND 
FRAUD BY NONDISCLOSURE 

~RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, NA 'S REPLY IN SUPPORT OF ITS 
TRADIT!ONAL AND NO-EVIDENCE MOT!ON !'OR PARTIAL SUMMARY JUDGMENT 
IIEGARD!NGJO HOPPI::R???S MEN1~1LANGU!Sfl DAMAGES 

t1JMOT!Ol' 
PIANTIFF'S 1ST MOTION IN L!MJNE 

~MOTION -IN LIMINE 
DEFENDANT JPMORGAN CHASE BANK, NA 'S MOTION IN LJMIA'E 

[I RESPOJ'SE 
PLAINTIFF'S REPLY IN SUPPORT OF lvi0170N FOR PARTIAL SWdMARY JUDGMENT 

/i)l MOTION 
~PLAIInJFF'S MOTION FOR LEAVE Of' COURT TO SUPPLEMEhT PLAIN11Ff"S 
SUMM4RY JUDGMENT EVIDENCE 

[}ID RESPONSE 
PLAINTiFF'S RESPONSE IN OPPOSITION TO DEFENDANT J."MORGAN CHASE BANK, 
N.A_ 'S MOTION TO EXCLUDE TESTIMONY OF JOHN T COX, Ill, JERRY JOllES, AND 
ANTHONY L, VITULLO 

~RESPONSE 
DEFENDANTS IIESPONSli TO JPktORGAN CHASE HANK, NA 'S MOTION I'D 
EXCLUDE TEST!MOhT OF JERRY JONES Al>fD ANTHONY L VITULLO 

00J AFFIDAVIT AS TO LEGAL SERVICES AND FEES 
DEFENDA.~TJPMORGAN CHASE BANK, N.A. 'S NOUCE OF FILING OF BUSiNESS 
RECORDS AF/,1DAVI1S AND RECORDS 

<5J ORDER· SPECIAL EXC!iPTIOKS 
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10/03/2016 

10/0412016 

10/04/2016 

10104/2016 

10/04/2016 

l 0/05/20 l G 

10/05/2016 

l0/06/2016 

10/07!2016 

10/ll/2016 

10/11/2016 

10/lll2016 

DOCKET SHEET 
CAS~~ No. PR-11-03238-1 

OVER OVERRULJ.VG ./PMORGAN CHASE BANK, NA. 'S SPECIAL EXCEPTION NO 2 

c:ij ORDER 

ACCORDINGLY, DEFENDANT JPM0/1GAN CIIASE BANK. NA.'S MOTION FOR LEAVE 
TO DESIGNATE RESPONSIBLE THI1W PARTIES IS HEREBY GRANTED 

SI'ECIAL SETTINGS (9;30 AM) {Judicial Officer; THO!I,lPSON, BRENDA H) 
Defendant JPMorgan Chase Bank, N.A. 's Traditional and No~ Evidence Motion for Partial 
Summary Judgment Regarding Jo Hopper 1s Mental Anguish Damages~ F 7.!25/16; Defendant 
JPMorgan Chase Bank, NA. 1s MotionjOr Summary Judgment Regarding Temporary 
Administration Claims- F 815!16,· Plaintiffs Motion for Partial Summary Judgment~ F 
8/24/J 6; Defendant JPMorgan Chase Bank, N.A_ 1s Motion for Partial Summary Jvdgment 
Regarding Jo Hopper's Claims for Reimbuf'sement ofProperry Ta:tes or for Repairs- F 
918/1:5; Defondant JPMcrgan Chase Bank, N.A. 's Motion for Partial Summary Judgment on 
Attorneys' Fees Incurred by Plaintiff Mrs. Hopper Regarding DeclaratoryJudgmems in the 
Severed Suit~ F 9/!2/!6 

~CERTIFICATE DEPOSIT!O'l 
JOHN 7: CO)( 111-$/656.00 

~OBJECTION 
DEPENDANT JPMORGAN CNASE BANK, N.A. 'S OBJECTION TO STEPHEN I-lOP PER'S 
AND LAURA WASSMER'S SUMMARY JUDGMENT EVIDENCE 

OBJECTION 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA S. WASSMER'S OBJECTIONS TO 
.!PMORGAN'S TRIAL liXHIBJT LiST 

SPECIAL SETTINGS (10:00 AM) (Judicial Olllccr; THOMPSON, BRENDA H) 
Defendani JPAforgan Chase Bank, N A, 's Traditional and No-Evidence Motion for Summary 
Judgment on 1'virs. J!opper1s Claim for Breach of Contract Regarding the Distribution of 
Robledo- F 9/8/! 6; Defendavrt JP Morgan Chase Bank/ N.A. 's Traditional and No-Evidence 
Motion for Summary Judgment on Stephen Hopper and Laura Wa.ssmt/s Claim.sfOr 
Attorneys' Fe.:s- F 918116; Defendant JPMorgan Chase Bank, N.A. 1S Traditional and iVo~ 
Evidence Motions for Partial Summary Judgment Regarding Jo Hopper's Praud and DTPA 
Claims- F 9/121!6; Dt;{endant JPAforgan Chase Bank. N,A. 's Traditional and No~Evidence 
Afotionsfcr Partial Surnmary Judgment Regarding Stephen Hopper 1s and Laura Wassm?r's 
Claims for F~'ctud, f"raudu!ent inducement, and Fraud by Nondisclosure·" F 9!12116; 
Defi?ndants Laura S. Wassmer ttnd Stephen R Hopp'?r's No Evidence Motion for Summary 
Judgment~ F 9/!2/!6,· Defendant JPA1organ Chase Bank, tV. A.'s lWo!ion to Exciude Testimony 
of John 1: Cox Ill, Jerry Jones. and Anthony L. Vitullo- F 9/21/16 

SPECIAL SETTINGS (1:30PM) (Judicial Office•·: THOMPSON. BRENDA H) 
Cuntinu.attonfi'om.A1ornfng Docket 

PRE-TRIA I. HEARING (1:30PM) (Judicial 0111eer: THOMPSON, BRENDA H) 

\ij CORRESPONDENCE- LETTER TO FfLE 
REVISED PROPOSED ORDER GRANTING MOTION TO EXCLUDE TESTIMONY OF 
JERRY JONES 

SPECIAL SETTI'IGS (4;15 PM) (Judiciul Officer: THOMPSON, BRE"'DA H) 

;;:g CERTIFICATE- DEPOSI'l10'-1 
LOI.> A. STANTON-$4,962.45 

~CERTIFICATE- DEPOSITION 
MARK K. SALES-$3,279.50 
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Tilt PROUA TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

10/ll/2016 mcERTIF!CATE-DEPOSITION 
MICHAEL V. BOURLAND-$1,769.65 

10/1312016 ~CERTIFICATE· DEPOSlTION 
JERRY JONES-$1345.85 

10/17/2016 CANCELED JURY TRIAL ( 1 :30 PM) (J"rlicial Offico•·: THOMPSON, BRE:IDA H) 
OTHER REASONS 

JO!lS/2016 CANCELED JURY TRIAL (9:30AM) (Judicial Ofticcr: THOMPSON, BRE'!DA H) 
OTHER REASONS 

10!19/2016 CANCELED JURY TRIAL (9:30AM) (Judicial Oft1cer: THOMPSON, BRE'!DA H) 
OTH!S,~ REASONS 

l0/20/2016 CANCELED JURY TRIAL (9:30AM) (ludicwl Officer: THOMPSON, BRENDA H) 
OTHER REASONS · 

10i2l/2016 CANCELED JURY TRIAL (9:30AM) (Judicial Oft1cer: THOMPSON, BREJSDA H) 
OiliER REASONS 

l 0/24/2016 CANCELED JURY TRIAL (1:30PM) (Judicial Oft1cer: THOMPSON, BRENDA H) 
OTHER REASONS 

1 0!2512016 CANCELED JURY TRIAL (9:30AM) (Judicial Ofr!cer: THOMPSON, BRENDA H) 
OTHER RK4SONS 

10126/2016 CANCELED J!JRY TRIAL (9:30AM) (Judicial Or11cer: THOMPSON, BRENDA l-1) 
OTHER Rfi:ASONS 

10!27;2016 CANCELED JURY TRIAL (9:30AM) (Judicial Of:1cer: THO!vl.PSON, BRENDA H) 
OTHER REASONS 

10/2S/20l6 CANCELED JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA II) 
OTHER REASONS 

11/15/2016 1ll CERTIFICATE. DEPOSITION 
STEPHEN B. HOPPER-$597.15 

1111512016 m NOTICE OF HEARING 

11!22/2016 ·~_'h;OTICE OF HEARrNG 
AMENDED NOTICE OF HEARING 

J 112912016 1ild CERTIFICATE· DEl'OSJTIOK 
ORAL DEPOSITION OF ANTHONY L. VITULLO-$/ 147.85 

11/30/2016 TELEPHOi'OE CONFERENCE (10:30 AM) (Judicial Oft1cer: '1110MPSON, BRENDA H) 

1210612016 1'DJ VACATION LETTER 
-TAYLOR A. HORTON 

12119/2016 \iJ RULE II AGREE'vlENT 
NOTICE OF RULE II AGREEMENT 

01/0512017 VACATION LETTER 
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0 !/05/20 17 

01/05/2017 

0 1106/l()J 7 

TilE PROBATE COURT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

VACATION LETIE11- AITORNEYALAN LOEWmSOHN 

lJO'l10N- STRIKE 

~NOTICE OF HEArUNG 

~NOTICE OF HEARING 
-NOTICE OF HEARING ON 2!15!17 @3PM 

Oli09/2017 TELEPHONE CONFERENCE (2:00PM) (Judicial 0!11cer: THOMPSON, BRENDA H) 

01/13/2017 /l!Jl NOTICE 
-NOTICE OF SEITLEMENTS AND INTENT TO SEEK SEITLEMEhT i_"R£DlT 

01/23/2017 ~NOTICE OF HEARING 
-NOTJCEOFHEAIUNG Olv' 1/3/!i7@1.'30PM 

01/31/2017 TELEPHONE CONFERENCE (1:30PM) (Judicial Officer: THOMPSON, BRENDA H) 

02/10/2017 ®J RESPONSE 

02/10/2017 

02/13/2017 

02114/2017 

02i14/2017 

02115/2017 

02/15/2017 

02/15/2017 

DEFENDAliTJPMORGAN CHASE BANK, N.A. 'S RESPONSE TO PLAINTIFF'S MOTION 
TO STRIKE 11iE DESIGNATION OF GLAS7; PH!LL!PS & MURRAY AND GARY 
STOLBACH AS RESPONSIBLE THIRD PARTIES AS TO PLAINTIFF'S DAMAGES 

&J RESPONSE 
RESTRICTED-CONTAINS SENSITJVE!CONF DATA - APPI:.WDIXTO DEFENDA!vT 
JPMORGAN CHASE BANK, N.A. 'S RESPONSE TO PLAINTIFF'S MOTION TO STRIKE 
THE DESIGNATION OF GLASI; PH!LLIPS & MURRAY AND GARY STOLBACH AS 
RESPONSIBLE THIRD PAR71ESAS TO PLAINTIFF'S DAJ,£4GES 

~PLEA TO JURISDICTION 
DEFENDAivT JPMORGAN CHASE BANK, N.A. 'S PLEA TO THE JURISDiCTION 

~ 1\0HCE OP HEARING 
NO riCE OF HEARING- PLEA TO THE JURiSDICTION 2/20/2017@ /:30 PM 

~, 

Ia.; RESPONSE 
-REPLY IN SUPPORT OF MOTION TO STRIKE 

MOTION- STRIKE (3:0D PM) (Jccdicial Oflicvr: THOMPSON, BRENDA H) 
Plalm.{[l's Motion to Strike the Designat1o11 cfGiasi, Phi flips & Murrcry and Gary Stolbach as! 
Responsible Thf,·d Partibs as to Piaini{Jls DmiJages~ F 1!5/17 I 

®AFFIDAVIT 
-CHRIS MCNEILL 

~AFFIDAVIT 
CINDY FERTITTA 

02/15/LOI7 1 1:J AFFIDAVIT 

- MORJUSA COSTANZO 

0211712017 '1!JRESPONSE 
-PLAiNTIFF'S RJ;SPONSE TO THE BANK'S PLEA TO THE JUIUSDJCTION 
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THE PROBATE CouRT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

02/Z0/2017 PRE-TRH\.L HEARING (L30 PM) (Judicial Olllcel': THOMPSON, BRENDA H) 

02/2012017 

02/2012017 

02120/2017 

02122/2017 

02/27/2017 

03/13/2017 

03/31/2017 

03/31/2017 

03/31/2017 

03/3112017 

03/3112017 

03/31/2017 

03/31/2017 

03131/2017 

03/3112017 

Deji!ndont JPMorgan Chase Bank, /'t/..-1. s Plea to fhe Jurwiiction- F 2113/17 (on~v if time 
aflowJ..) 

;z:'l RESPO?-JSE 
DEFSTEPHEN HOPPE!? & LA UJ?A W4SSMER RESPONSE 

W CORRESPONDENCE- LETTER TO FILE 
WI PROPOSED ORDER 

~NOTICE OF HEARING 
-NOTICE OF HEARING ON 2/22117 @!PM 

~ l'iOTJCE OF HEARING 
HEARING SET FEBRUARY 24, 2017 AT 11:00 AM 

~NOTICE OF HEARING 

~VACATION LETTER 

QJ ORDER· SUMMARY JUDGMENT 
ORDER ON PLAWnFFJO NOP?ER'S MOTION FOR SUMMARY JUDGMENT 

['!MOTION- PARTIAL SUMMARY JUDGMENT 
ORDER ON DEFENDANT JPMORGAN CHASE BANK, NA, 'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT PJ::GAIUJJNG AlTORNEYS' FEES AS DAMAGES 

/J,j ORDER 
-ON PLAINTIFFJO HOPPER'S MOTION TO STRIKE THE DESiGNATION OF GLAST, 
PHILLIPS & MURRAY AND GARY STOLBACH AS RESPONSIBLE TffJRD PA/lTJESAS 
TO PLAINTIFF'S DAlvlAGES 

\iJ ORDER 
-ON DEFENDANT JPMORGAN CHASE RANK, N.A. 'S TIIAD!710NAL AND NO
EVIDENCE MOTION FOR SUl<-fMARY JUDGMENT ON MRS. HOPPER'S CLAIM FOR 
BREACH OF CONTRACT REGARDING THE DISTRUBUTION OF ROBLEDO 

WORDER 
-ON DESJGNA110N OF RESPONSIBLE THIRD PARTY 

QJ ORDER 
-ON PLEA TO JUR!SDICTJON 

\.iJ ORDER 
-ON PLAINT!FFJO HOPPER'S REQUEST FOR LEAVE TO SERVE FOURTH SET OF 
INTERROGATORIES ON STEPHEN B. HOPPER AND LAURA S. WASSMER 

llJ ORDER 
-ON PLAINTJFFJO HOPPER'S MOTION FOR ADD1110NAL DEPOSITION OF GARY 
STOLBACH 

liJ ORDER 
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OJ/31/10 l? 

03/31/2017 

03/Jl/2017 

03/31/2017 

03/31/2017 

Ol/31/201? 

03/3112017 

04/04/2017 

04106/2017 

04/06/2017 

04118/2017 

05/17/2017 

06106/2017 

TilE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

-ON DEFENDANT JPMORGAN CHASE BANK N.A. 'S TRADITIONAL AND NO
EVIDENCE PARTIAL SUMAIARY JUDGMENT REGARDING STEPHEN B. HOPER'S AND 
LAURA S. WASSMER'S CL4IMS FOR FRAUD, FRAUDULENT INDUCEMENT, AND 
FilA UD BY NONDISCLOSURE 

QJORDER 
-ON DEFENDANT JPMORGAN CHASE BANK. N.A. 'S TRADI1YONAL AND NO
EVIDENCE MOTION FOR SUMMARY JUDGMENT REGARDING JO HOPPER'S 
MENTAL ANGUISH DAMAGE'S 

<liJ ORDER 
-ON REQUEST FOR FOR DE NOVO HEARING 

IJJ ORDER 
-ON Dlo"FE.?>IDANT .IPMORGAN BANK. NA 'S TRADITIONAL AND NO-EVIDENCE 
MOTION FOR UM!dARY JUDGMENT ON STEPHEN HOPPER'S AND LAUJIA 
WASSMER'S CL4IMS FOR A!TORNE!'S' FEES 

QJ ORDER 
-ON DEFENDANT JPiviORGAN CHASE BANK. N.A. 'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT REGARDING JO HOPPER'S CLAIMS FOR REIMBURSEMENT 
ON PROPERTY TAXES OR FOR REPAIRS 

[j ORDER 
-ON DEFENDANT JBMORGAN CHASE BANK, N.A. 'S MOTION FOil PAR11AL 
SUMMARY JUDGMENT ON ATTORNEYS' FEES INCURRED BY PLAINTIFF MRS. 
HOPPER REGARDING DECLARATORY JUDGMENTS IN 71fE SEVERED SUIT 

\iJ ORDER 
-ON DEFENIJAN7'JPMORGAN CHASE BANK, N.A. 'S MOTION TO EXCLUDE 
TESTIMONY OF JO!i'i 1: COX: iff, JERRY JONES AND ANTHONY!.. VITULLO 

~ ORDER- COMPEL 
-ON DEFENDAVTJPMPRGAN CHASE BANK, N. A. 'S MOT!ON TO COMPEL HIE 
PRODUCTION OF DOCUMENTS 

aJ ORDER- COMPEL 
ORDER ON DEFhiVDANTS STEPHEN B. HOPPER'S.4ND LAURA S. WASSMER'S 
MOTION TO COMPEL CONTINUA TON OF THE DEPOSITION OF TOM CAI;'TRILL 

.;;u MOTION 
JOINT MOT! ON FOR PfiE,ADM!SSION OF CERTAIN EXHIBITS 

[} CORJlESPOJ--;DENCE ·LEITER TO FILE 

li\J VACATION LETTER 
-lAME.~ S. BELL 

<5J CORRESPONDENCE- LEITER TO FILE 
Wi PROPOSED ORDER 

/ZJ LETTER TO COURT 
FILING OF LETTER HAND DELIVERED TO JUDGE THOMPSON 51!612017 FROM 
JOfliV EICHMAN 
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06/0612017 

06/08/2017 

07/12!20 J 7 

07112!2017 

07/18/20]1 

07/19/2017 

07!2lj2017 

07/21/2017 

07/21/2017 

07/21/2017 

~NOT!CE 

TIIE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

DEFENDANT JPiviORGAN CHASE BANK N.A. 'S NOTICE OF FILING OF BUSJ!VESS 
RECORDS AFFIDAVIT AND RECORDS OF D. W. SKELTON & ASSOCIA!ES 

[j CORRESl'ONDEKCE- LEn'ER TO FILE 
-WiTH AMENDED TRIAL SETTING ORDER 

QJ PLEA TO JURlSDlCTION 
DEFENDANT JPMORGAN CHASE BANI(, NA. 'S PLEA TO THE JURISDICTION 
Rt:GARDING THE HEIRS' INDIVWUAL CLAIMS, AND, IN THE ALTERNATIVE, 
SPECIAL EX CEPIT ON TO THE HEIRS' FOURTH AMENDED CROSS CLAIM 

'liD NOTICE OF 1-IEARJNG 
HEARING NOTICE. 7125!17 AT9c30 A.M- DEFENDANT JPMORGAN CHASE BANK, 
N.rt 'S PLEA TO THE JURJSD!C110N REGARDING THE HEIRS' lNDlv7DUAL CLAJ.IvtS, 
AND, IN THE ALTERI'fAT!VE, SPECiAL EXCEPTIONS TO THE HEIRS' FOURTH 
AMENDEDCROSSCLAL'e!, FIULJJULY 12,2017 

{\J ~!ISC. EVENT 
RULE 166- JOINT PRE TRIAL REPORT 

m ORIGJNAL ANSWER 

'liD RESPONSE 
DEFENDANT JPMORGAN CHASE BANK, N,A,'S REPLY IN SUPPORT OF ITS PLEA TO 
71IE JUR!SD!CTION AND SPECIAL EXCEP'/70N 

'liD NOTICE 
DEFENDANTS' AMENDED NOTICE OP FILING AFFlDAVIT 

I'JNOTlCE 
DliFENDANTS' AMENDED N011CE OF FILING AFFIDAVIT 

'liD NOTICE 
AMENDED NOTICJ:: OF FILJ.I/G 

07/25/2017 PRE-TRIAL HEARING (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 
& Defendant JP~Morgan Chllse Barrk, N.A. 's Plea to the .Jurisdiction Regarding the Heirs' 
Individual Claims, at;.d, in the Alternative, Special Exception to the Heirs' FOruth Amended 
Cross Claim- F 7/12117 

07/26/2017 -iiU CORRESPONDENCE· LE'ITER TO FILE 

WI PROPOSED ORDERS 

08/0!12017 mNOTICE OF HEARJNG 

08/0312017 QJ MOTION 

08/0412017 

JP MORGAN CHASE BANK NA. 'S MOTION TO EXCLUDE EVI!JENCE AND STII/KE 
STEPHEN B. HOPP!ifi'SAND LA UR-iS. WASSMEWS FlFTH SUPPLEMENTAL 
RESPONSE 1V REQUEST FOR DISCLOSURE 

~NOTICE OF HEARING 
NOTICE OF HEARL'VG- JPMC'S MOTION TO EXCLUDE EVIDENCE, ET AL. SET FOR 
819/17 AT 9:30A.M, 
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08/0712017 

08108/2017 

~MOTION 

THE PRODA TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

DEFENDANTS LAURA S WASSMER AND STEPHEN B, HOPP!J'R'S MOil ON FOR 
CLARIFICATION OF Tf/E COURT'S RULING AND REQUEST FOR LEAVE TO REPLEAD 

'C!1JRESPONSE 
RESPONSE TO JP MORGAN CHASE BANK, NA. S ldOTION 1'0 EXCLUDE EVIDENCE 
AND STRIKE 

08109/2017 '®NOTICE OF HEARING 

NOTICE OF RE-SET HEARING- 8116117 at 10:30 a.m.- ALL PAIITIES MOTIONS IN 
Lll'..f!NE and JPMC'S l>rfOTlON- TO EXCLUDE EVIDENCE 

08/IG/20 I7 MOTI0:'-1- HEARING (!0:30AM) (Judicia! Officer: THOMPSON, BRENDA I-1) 
Plaintfffs First Motion in Limine- F 9/30!!6,' Defendant JPMorgcm Chase Bank. N,A, 's 
Motion in Limine- F 9/30/16; Stephen B. Happer and Laura S. Wassmer's Motion in Limine 
.!P1vforgan Chase Bonk, N.A. 's Motion. to Etclude Evidence and Strike Stephen B. Hopper 1s 
and Laura S. Wassmer's Fifth Supplemental Response to Request for Disclosure- F 813/17,· 
Dejimdants Laura s. Wassmer and Stephen B. Hopper's Motion for Clar(jlcatron of tho: 
Courts Rulil1g and Request for Leave to Replead- F 817117 

08/1812017 'j;!v!OT!O;-.i- IN LIMINE 

08i18i20I7 

0811812017 

08121/2017 

08i2li2017 

08/2212017 

08123/2017 

08/24/2017 

08/2&!2017 

08/28/2017 

PLAINT/FFc~ AMENDED MOT! ON IN LiM!NE NO, 7 

'(19 AMENDED CROSS CLAIM· AMEN'DED COL'NTER PETITION 
SHOPPER AND L WASSMER FIF1HAMENDED CROSSCLA!MAOAI!YSTJPMC 

m DEPUTY REPOR'fER STATEMENT 

5J ORDER 
ON DEFENDANT JPMORGAN CHASE BANK, NA, 'S MOTION TO EXCLUDE 

EV!DENCE AND STRIKE STEPHEN B HOPPER'S AND LAURA S WASSMER'S nFl'H 
SUPPLEMENTAL l?ESPONSE TO REQUB:ST FOR DISCLOSURE 

ru O!UJER 
ON DEFEBD;!NTS /AU~;/ S, WASSMEiiAND STEPHEN II HOPPER'S MOTION FOil 

CLARIF!C41lON OF THE COURT'S RULING AND REQUEST FOR LEAVE TO REPLEAD 

~EXHIBIT LIST 
DEFENDANT STEPHEN !3, HOPPER'S AND LAURA S WASSMER'S THIRD 
SUPPLEMENTAL EXHlBf'[' UST 

ru MOTION- STRIKE 
JP MORGAN CHASE BANK, N.A. 'S MOTION TO STRIKE STEPHEN B, HOPPER'S AND 
lAURA S, WASSMER'S F'IFTH AMENDED C~05;) CLAL\1, AND IN 71iE ALTERNATJV/;, 
SPECIAL EXCEPTION 

m LETTER TO COURT 

JURY TRIAL (9:30AM) (Judicial Officer: TH0:>1PSO!'l, BRENDA H) 

'§:!NOTICE 
-DEFENDANTS' NOTICE OF AMENDED CROSS DEP051rJON DE51GNA170NS 

08/28!20 I 7 I 'i1l'J BJUEF FILED 
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THE PROBATE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

08/29/2017 JURY TRIAL (9:30AM) (Judicial Otlicer: THOMPSON, BRENDA H) 

.08/30/2017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

08/30/2017 \iJ MOTION. IN LIMINE 
PLAINTIFF'S SUPPLEMENTAL MOTION IN LIMINE 

08/31/2017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/0112017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/0112017 QJ MOTION- IN LIMINE 
PLAINTIFF'S SUPPLEMENTAL MOTION IN LIMINE 

09/05/2017 JURY TRIAL (9:00AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/05/2017 ~OBJECTION 
STEPHEN HOPPER AND LAURA WASSMER'S OBJECTIONS TO JP MORGAN CHASE 
BANK, N.A. 'S SEVENTH SUPPLEMENTAL TRIAL EXHIBIT LIST 

09/06/2017 JURY TRIAL (9:00AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/06/2017 /J.j BRIEF FILED 

PLAIN71FF'S TRIAL BRIEF ON THE ADMISSIBILITY OF THE GARTNER STOCK 

09/07/2017 JURY TRIAL (9:00AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/08/2017 JJJRY TRIAL (9:00AM) (Judicial OITicer: THOMPSON, BRENDA H) 

09/11/2017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/11/2017 \.iJ MOTION 
MOTION FOR LEAVE TO SUBSTITUTE ONE OF PLAINTIFF'S TRIAL 

09/11/2017 ~AMENDED PETITION 
PLAINTIFF'S AMENDED DRAFT PROPOSED JURY CHARGE 

09/1112017 \.iJ MISC. EVENT 

09/11120 I 7 ~MOTION 
?MORGAN CHASE BANK, N.A. 'S MOTION FOR RELIEF FROM RULING ON 
PLAINTIFF'S MOTION IN LIMINE NUMBER 24 

09/12/2017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/13/2017 JURY TRIAL (9:30AM) (Judicial Omcer: THOMPSON, BRENDA H) 

09/13/2017 ~MOTION 
JP MORGAN CHASE BANK, N.A. 'S MOTION FOR DIRECTED VERDICT ON 
PLAINTIFF'S CLAIMS 

09114/2017 JURY TRIAL (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/14/2017 ~ ruRY TRIAL DEMAND 
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09/!4/20!7 

09!14/2017 

T!IE PROM TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

PLAINTIFF'S SECOND AMENDED DRAFT PROPOSED JURY CHARGE 

t:l1:\)MJSC. EVb'NT 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA WASSMER'S FIRST AMENDED 
PROPOSED JURY CHARGE 

~MISC. EVENT 
-PLAI·YTJFF'S THJR AJvJENDED D;UFT PROPOSED JURY CI!ARGE 

09/l5/201 7 JURY TRIAl" (9;30 AM) (lt:dicial Oft\cer; THOMPSON, BRENDA H) 

09/18/2017 JURY TRIAL (9:1111 AM) (Judicial Officer: THOMPSON, BRENDA H) 

09/18/2017 QJ MOTION 

09/18/2017 

09/18121117 

PLAI-Y71FF'S MOTION TO ENFORCE TRIAL SUBPOENA 

{iJ RESPONSE 
NON-PARTY HUNTON AND WILLIAMS, LLP'S RESPONSE iN OPPOSITION TO 
PLAINTIFF'S MOTION TO ENFORCE TRIAL SUBPOENA 

CORRESPONDENCE -LETTER TO FILE 
PROPOSED DOCUMENTS 

09/19/21117 JURY TRIA!, (9:1111 A-'1:) (J:uiiciul Onicer: THOMPSON, BRENDA II) 

09/20/21117 'ttl~ MISC. EVENT 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA WASSMER'S SECOND AMENDED 
PO POSED JURY CHARGE 

09/20/2017 ~BJUEF FILED 

09120/2017 

09/20/2017 

09/20/2017 

09/21/2017 

09/21/21117 

09/22/2017 

PLAINTIFF'S BENCH BIIJEJ' ON JURY CHARGE 

(i'] CORRESPONDENCE· LETTER TO FILE 
DEFENDANT JPl>fORGAN C!iASE BANK, N.A. 'S FIRST AMENDED PROPOSED JURY 
CHARGE ' 

{iJ CORRES!'ONDENCB ·LETTER TO FILE 
PLAINTIFF'S FIFTH AMENDED DRAFT PROPOSED JURY Ci!AIIGE 

I'J BRIEF FILED 
JPMORGAN CHASE BANK N.A!S BENCH BRIEF liE: CHAPTER 33 AND ESTATES 
CODE???' 404.0037 AND 352.051 

~ MISC, EVENT 
THIRD AMENDED PROPOSED JURY CHARGE 

~ BIUEF FILED 
LAURA S. WASSMER AND STEPHEN B. HOPPER'S T!UAL BRIEF ON JPkfORGAN 
CHASE BANK, NA. 'S.SELF-DEAIJNG 

t:l1:\) MISC. EVENT 
DEFENDAm'S STEP/fEN 8. HOPPER AND LAURA WASSMER'S SUPPLEMENTAL 
QUI£SUON AND INSTRUCTION TO THE HE/iiS' THIRD AMENDED PROPOSE1J JURY 
CHARGE 
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09/22/2017 

09/25/20 I7 

09/25/20I7 

09/25/20I7 

09/25/20 I7 

09/25/20I7 

09/25/2017 

09/25/2017 

09/25/2017 

09/25/2017 

09/25/2017 

09/25/2017 

09/25/20I7 

09/25/2017 

~MOTION 

THE PROBATE COURT 

DocKET SHEET 
CASE No. PR-11-03238-1 

JPMORGAN CHASE BANK, N.A. 'S MOTION FOR DIRECTED VERDICT ON STEPHEN B. 
HOPPER???S AND LAURA S. ffc4SSMER'S CLAIMS 

~MISC. EVENT 
JPMORGAN CHASE BANK, N.A'S ADDITIONAL REQUESTED JURY INSTRUCTIONS 
REGARDING (I) ESTATES CODE 404.0037 AND (2) RESIGNATION OF A PERSONAL 
REPRESENTATIVE 

mMOTION 
JPMORGAN CHASE BANK, N.A. 'S FIRST AMENDED MOTION FOR DIRECTED 
VERDICT ON PLAINTIFF'S CLAIMS 

~MOTION 
JPMORGAN CHASE BANK, N.A'S FIRST AMENDED MOTION FOR DIRECTED 
VERDICT ON STEPHEN B. HOPPER'S AND LAURA S. WASSMER'S CLAIM 

mMOTION 
STEPHEN B. HOPPER AND LAURA WASSMER'S MOTION FOR DIRECTED VERDICT 

~RESPONSE 
PLAINTIFF'S OPPOSITION TO DEFENDANTN JPMORGAN CHASE BANK, N.A. 'S 
MOTION FOR DIRECTED VERDICT ON PLAINTIFF'S CLAIMS 

~MOTION ·IN LIMINE 
DEFENDANT JPMORGAN CHASE BANK, N.A. 'S SUPPLEMENTAL M0110N IN LIMINE 
REGARDING CLOSING ARGUMENTS 

~MISC. EVENT 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA WASSMENR'S SECOND 
SUPPLEMENTAL QUESTIONS AND INSTRUCTIONS TO THE GEIRS' THIRD AMENDED 
PROPOSED JURY CHARGE 

~MOTION 
HEIRS' SUPPLEMENTAL MOTION FOR INSTRUCTED /DIRECTED VERDICT 

~RESPONSE 
DEFENDANTS STEPHEN B. HOPPERS' AND LAURA S. WASSMERS' OPPOSITION TO 
DEFENDENTJPMORGAN CHASE BANK, N.A'S FIRST AMENDED MOTION FOR 
DIRECTED VERDICT 

~MISC. EVENT 
DEFENDANTS STEPHEN B. HOPPER'S AND LAURA WASSMER'S 11-IIRD 
SUPPLEMENTAL QUESTIONS AND INSTRUCTIONS TO THE HEIRS' 71-IIRD AMENDED 
PROPOSED JURY CHARGE 

~CHARGE OF COURT 

'IDoRDER 
PLAINTIFF'S TENDERED JURl' CHARGE QUESTION 

~ORDER 
DEFENDANTS STEPHEN B. HOPPER AND LAURA WASSMER SUBMIT THE 
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0912712017 

10106/2017 

10/06/2017 

10/09/2017 

10/20/2017 

1012012017 

10/26!2017 

10/26/2017 

10/3012017 

11102/2017 

11102/2017 

11!02/20 17 

f l/03i2017 

11!09/2017 

11/10/2017 

TuE PROBATE CounT 

DOCKET SHEET 
CASE :\"o. PR-11-03238-1 

FOLLOWING REQUESTED !NSTRUSTIONS AND OUST 

k!!J CORRESPONDENCE- LETTER TO FILE 
LETTER TO THE JUDGE 

k!!JRESPONSE 
DEFENDANTS/CROSS ClAIMANTS LAURA WASSMER AND STEPHEN HOPPER'S 
MOTION FOR ENTRY OF FINAL JUDG,i>,fE!vT 

'l!l RESPONSE 
CROSS CLAIMAI\TS BRIEF IN SUPPORT OF MOTION FOR ENTRY OF HNAL 
JUDGMENT 

~MOTION 
PLAINTIFF'S M0110N FOR LEGAL !IV LINGS RE ATTORNEY'S FEES 

QJMOTlON 
LAURA'S AGREED MOTION TO WITHDRAW 

QJMOTION 
STEPHEN'S AGREED MOTION TO WITHDliAW 

m ORDER- GRANT!NG MOT! ON TO W1THDRA W 
Parry: ATTORNEY BELL, JAMES S; DEPENDANT HOPPER, STEPHEN 13. 
!TIS THEREFORE ORDERED, ADJUDGED, AND DECREED THAT JAMES S. BELL, 
ESQ. OF THE LAW F/RlvJJAMESS. BELL, P.C IS PERMITTED TO WITHDIIAW AS 
COUNSEL OF RECORD FOR T11E HEIRS AND IS RELIEVED FROM ANY ALL 
RESPONS1BILITY IN THiS CASE. AGREED: STEPHEN B. HOPPER 

tlJ ORDER· GRANTING MOTION TO WITIIDRAW 
Party: ATTORNEY BELL, JAMES S; DEFENDANT WASSxlER, LACRA S. 
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED 1HA T JAMES S. BELL, 
ESQ. OF THE LAW FIRM JAMES S. BELL, P.C IS PERMITTED TO WITHDRAW AS 
COUNSEL OF RECORD FOR THE HEIRS AND IS RELIEVED FROM ANY ALL 
RESPONSIBILITY IN TiffS CASE. AGREED: LAURA S WA!,'SMER 

~NOTICE- APPEARANCE 

1LJNOT1CE OFHEAR1NG 

~NOTICE OF I-!EARJNG 

'l!lNOTICE OF HEARING 

tl!J NOTICE OF l-IEARJNG 

~MOTION 
JPMORGAN CHASE BANK, NA 'S MOTION FOR JNOVAND, ALTERNA'l1VELY, 
MOTION TO DISREGARD JURY FINDINGS OR SUGGESIION OF REMITTITUR 

~CORRESPONDENCE- LETTER TO FILE 
LETTER TO JUDGE THOMPSON RE UPCOMING I !/13/17 TELEPHONIC 
CONFERENCE TO DISCUSS SCHEDULING OF 111E PARTIES' POSJcTBJAL MOTIONS 
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THE PROBATE COURT 

DOCKET SHEET 
CASE :"\To, PR-11-03238-1 

11/1312017 TELEPHONE CONFERENCE (3:00PM) (Judicial Officer: THOMPSON, BRENDA H) 

1111312017 'fl!:INOT!CE- APPEARANCE 

11/15/2017 ~NOTICE OF HEARING 

l2i06/20 17 {i) MOTION 

JOINT MOTION FOR ADMISSION OF SUPPLEME,\;TAL TRIAL EXHIBITS & PROPOSED I 
ORDER 

12106/2017 'fl!:ILETTER TO COURT 

1211 !i2017 

12/1812017 

12/29/2017 

12/29/2017 

01/03/2018 

LETTER TO COURT REPORTER REQUESTING RECORD OF TRIAL 

~ORDER 
GRANTING JOINT ,v!OTiON FOR A DM!,~SJON OF SUPPLEMENT TRA fl, EXHIB/IS 

gJ RESPONSE 

JPMORGAN CHASE BANK, N.A!S RESPONSE TO JO HOPPER'S MOTION FOR LEGAL 
RULINGS REGARDING ATTORNEYS' FEES FOR DECLARATORY JUDGMENTCLAlMB 

~MOTION 
JOINT MOTION FOR ADMISSION OF SUPPLE.HENTAL TRIAL EVIDENCE: AND 
EXHIBIT 

~CORRESPONDENCE- LETTER TO FILE 

-LETTER TO THE JUDGE 

•SJ MISC. EVENT 
JPMORGANS' OPPOSTTION TO .!OINT MOliON FOR ADMISSION OF SUPPLEi>fENTAL 
TRIAL Ef1DENCE AND fiXHIBlT 

0 !104/20 18 SPECIAL SETTINGS (9:30AM) (Judicial Officer: THOMPSON, BRENDA H) 
Plaintiffs lvfofionfor Legal Rulings Regarding Attorneys' Fees for Declaratory Judgment 
Claims-F 10/91/7 

01!05/2018 CANCELED SPECIAL SETTINGS (9:30AM) (Judicial Office:·: THOMPSON, BRENDA H) 

01/08/2018 

01!09/20!8 

O!i16/2018 

01/16/2018 

01/1912018 

OTfiER REASONS 
Continuation Hearing from l!·Yi8 

~ CORIUlSPONDENCE- LETTER TO FILE 

fV! EXHiBIT 

~LETTER TO COURT 

'fl!:l CORRESPONDENCE- LETrER TO FILE 

LETTER TO THE JUDGE 

[j BRIEF FILED 

LETTE:R BRIEF TO JUDGE 1HOMPSON 

m CORRESPONDENCE- LETTER TO FILE 

LETTER TO JUDGE 1710MPSON 

PAGE 45 OF 52 Printed on 05/25/2018 a/9:10AM Page 384

MR:384



01/29/2018 

02/01/2018 

{ij LETTER TO COURT 
WI EXHIBITS 

THE PROBATE COURT 

DocKET SHEET 
CASE NO. PR-11-03238-1 

®CORRESPONDENCE- LETTER TO FILE 
LETTER TO THE JUDGE 

02/23/2018 ®MOTION 
JPMORGAN CHASE BANK, N.A.'S MOTION TO RESET THE MARCH 7-8, 2018 HEARING I 
TO MAY 23-24, 20/8 AND REQUEST FOR SCHEDULING CONFERENCE 

02/27/2018 TELEPHONE CONFERENCE (2:00PM) (Judicial Officer: THOMPSON, BRENDA 1-1) 

02/27/2018 ~NOTICE OF HEARING 

03/14/2018 

03/14/2018 

03/14/2018 

03/19/2018 

03/27/2018 

03/27/2018 

03/28/2018 

03/30/2018 

04/02/2018 

04/02/2018 

REVISED NOTICE OF HEARINGS FOR APRIL 5-6, 20I8 

QJ OBJECTION 
JPMORGAN CHASE BANK, N.A. 'S OBJECTIONS TO PROPOSED ORDER GRANTING 
PLAINTIFF'S MOTION FOR LEGAL RULINGS REGARDING ATTORNEYS' FEES FOR 
DEC LARA TORY JUDGMENT CLAIMS 

®REQUEST FOR FINDING OF FACT I CONCLUSIONS OF LAW 
REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW 

QJ CORRESPONDENCE -LETTER TO FILE 
-W/PROPOSED ORDER 

'mRESPONSE 
HEIRS' OBJECTIONS TO PROPOSED 0/WER GRANTING PLAIN11FF'S MOTION FOR 
LEGAL RULINGS REATTORNEYS' FEES FOR DECLARATORY JUDGMENT CLAIMS 

QJ MOTION- EMERGENCY 
JPMORGAN CHASE BANK N.A. 'S EMERGENCY MOTION TO SET BRIEFING 
SCHEDULE 

QJ CORRESPONDENCE -LETTER TO FILE 
WIPROPOSED DOCUMENTS 

moRDER 
ORDER GRANTING PLAIN11FF'S MOTION FOR LEGAL RULINGS REGARDING 
ATTORNEYS' F'EJo."S FOR DECLARATORY JUDGMENT CLAIMS 

QJ MOTION 
MOTION FOR ENTRY OF FINAL JUDGEMENT 

®RESPONSE 
HOPPER AND WASSMER'S RESPONSE TO JPMORGAN CHASE'S MOTION FOR 
JUDGMENT NOTWITHSTANDING THE Vn"RDICT 

m SUPPLEMENTAL: MOTION 
JPMORGAN CHASE BANK, N.A. 'S AMENDED MOTION FOR JNOV AND, 
ALTERNATIVELY, MOTION TO DiSREGARD JURY FINDINGS OR SUGGEST/ON OF 
REMITTITUR 
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04/02/2018 

04102/2018 

UJMOTION 

THE PROBATE COURT 

DoCKET SHEET 
CASE ~o. PR-ll-03238-1 

JPMORGAN CHASE BANK N.A,'S JNOV BRIEF RELATING TO L!AB/LITV 

{)J MOTION 
JPMORGAN CHASE BANK N.A,'S JNOV BRIEF RELATING TO PUNITIVE DAMAGE 

04/04/2018 laRUE II AGREEMENT 

04/05/2018 SPECIAL SETTINGS (9:00AM) (Judicial Otlicer: THOMPSON, BRENDA H) 
Defendants/Cross Claimants Laura Wassmer arzd Stephen Hopper 1s Motion for Entry of 
Final Judgment- F I 016117; Plaintiffs Motion for Ent1y of Final Jo!dgment,' JPMorgan Chase 
Bank. NA. 's A·lotionfor JNOV and, Alternatively, Motion to Disregard Jury Findings or 
Suggestion of Remittitur- F i 119117 

04/06/2018 SPECIAL SETTINGS (9:00AM) (Judicial Officer; THOMPSON, BRENDA H) 
Continucuion Hearing/rom 415/18 

04/06/2018 'mMOTJON- WITHDRAW ATTORNEY 
MOTION FOR WITHDRAW! OF COUNSEL OF RECORD 

04/06120 I 8 [l COIJNTER CLAIM 
COUNTER C'LAIWCROSS ACTION!INTERPLEADERIINTERVEN110N:THIRD 
PARTY/CONTEST 

04/06/2018 ~MISC, EVENT 
ORDER ON MOnON FOR WITHDRAWAL OF COUNSEL 

04/06/2018 't\'.'J ORDER- WITHDRAW ATTORNEY 
P:•rty: ATTORNEY VITULLO, ili"'THONY LEONARD 
ORDER ON MOTION FOR WITHDRAWAL OF COUNSEL-ANTHONY I" VITULLO OF 
THE LAW FIRM FEE, SMITH, SHARP & VITULLO !S PERMITTED 1'0 WITHDRAW AS 
COUNSEL OF RECORD FOR THE HEIRS AND IS RELIEVED F1WM ANY AND ALL 
RESPONSIBILITY IN THIS CASE 

0410612018 't\'.'JADVERSEACTIONS 
FEE, SM/111, SHARP & VITULLO, LLP'S Pf:TITION IN INTERVENTION, APPLICATION 
FOR DECLARATORY RELIEF, REQUEST FOR TRO AND TEMPORARY lN./UNCTION 

04/09/2018 TRO HEARING (4:00 P:.1) (Judicial Offlcer: THOMPSON, BRENDA H) 

04/09/2018 ~RESPONSE 
OBJEC/JON TO PETITIONS 

04/09/2018 ~AMENDED PETITION 
JOHN L lviALESOVAS, DIBIA MALESOVAS LAW FilcH AND FEE, SMITH SHARP & 
VITULLO, LLP'S CONSOLIDATED FIRST AMENDED JOINT PETITION IN 
INTERVENTION AND PET/110N FOR DECLAIL4TORY JUDGMENl; APPUCAT!ON FOR 
TEMPOTIARY RESTRAINING ORDER, POR TEMPORARY iNJUNCJlON, AND MOTION 
TO DEPOSIT FUNDS !N THE REGISTRY 

04/1012018 ~LETTER TO COURT 

04/J0/2018 ~ORDER- TEMPORARY RES'J'!WNING ORDER 
-""TEMPORARY 11F~TIAINING ORDER 
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TilE PROBATE COURT 

DOCKET SHEET 
CASE NO. PR-11-03238-1 

04/1112018 RETURN OF SERVICE 
TEST 

04/11/2018 m MOTION- COMPEL 

04/1 1/2018 

04/1 1/2018 

04/12/2018 

04/13/2018 

04/13/2018 

04/13/2018 

04/16/2018 

04/18/2018 

04/18/2018 

04/18/2018 

04/20/2018 

04/20/2018 

04/20/2018 

04/20/2018 

04/20/2018 

04/23/2018 

MOTION TO COMPEL ARB!TRA TION 

~LETTER TO COURT 

~NOTICE 
JPMORGAN CHASE BANK, N.A. 'S NOTICE OF RECEIPT OF TEMPORARY 
RESTRAINING ORDER 

~LETTER TO COURT 

~NOTICE OF 1-IEARJNG 

gJ LETTER TO COURT 
W/PROPOSED DOCUMENTS 

~CORRESPONDENCE - LETTER TO FILE 
LETER TO THE JUDGE 

~MOTION - QUASI-I 
MOTION TO QUASH AND FOR PROTECTIVE ORDER AND OBJECTION TO 
SUBPOENA DUCES TECUM 

~RETURN OF SERVICE 
RETURN OF SERVICE 

~RETURN OF SERVICE 
RETURN OF SERVICE 

~RETURN OF SERVICE 
RETURN OF SERVICE 

~RESPONSE 
OBJECTION & RESPONSE TO HOPPER AND WASSMER'S MOTION 1'0 COMPEL 

~SUPPLEMENTAL: MOTION 
SUPPLEMENT TO MOT/ON TO COMPEL ARBITRATION 

~RESPONSE 
JPMORGAN CHASE BANK, Nil. 'S RESPONSE LETTER BRIEF 

~LETTER TO COURT 
LETTER TO JUDGE 

'iaMOTION- SUMMARY JUDGMENT 
INTERVENOR'S MOTION FOR SUMMARY JUDGMENT 

'ia MOTION- QUASI-I 
MOTON TO QUASH AND FOR PROTEC71VE ORDER AND OBJECTION TO HEARTNG 
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THE PROMTE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-l 

SUBPOENAS DUCES TECUl\1 

04124/2018 TEMPORARY INJllNCI'!ON (9;00 AM) (Judicial Officer; THOMPSON, BRENDA H) 
& Defendants1 J..fotfon to Compel Arbitration- F 4/11/18 

04/2412018 ~NOTICE TO CREDJTORS 

04124/201& m ORDER. TEMPORARY INJUNCTION (OCA) 
TEMPORARY JNJUNC110N OPJJER 

04/25/2018 irJNOTICE OF HEARJNG 

0412612018 

04/2612018 

04/30/2018 

SECOND AMENDED N011CE OF HEARING 

~FINDII\GS OF FACT! CONCLUSIONS OF LAW 
NOTICE OF PAST DUE FINDINGS OF FACT AND CONCLUSIONS OF LAW 

t)NOTICE OF H!JARII\G 
NOTICE OF HEARING ON INTERVENORS' MOTION FOR SW.lMARY JUDGMENT 

i£lj} WRIT 
Party; DEFENDANT HOPPER, STEPHEN B, 

WRIT OF TEMPORARY INJUNCTION· ON HOLD 

04iJ0/2018 ISSt:E CITATI0:-1 
HOPPER, STVPHEN B. 
Unserved 
RTN· 

04130/2018 iDJ WRIT 
Pruty; DEFE"!DANT WASSMER, LAURA S. 
WRIT OF TEMPORARY INJUNCTION. ON HOLD 

04130/2018 ISSUE CITA'110N 
WASSMER, LAURA S. 
Unserved 

04/3012018 

RTN. 

i£lj} WRIT 
Party: DEFENDANT JP :v!ORGAN CHASE, KA. 
WRIT OF TMEPORARY iNJUNCTION· ON HOLD 

04130/2018 ISSUE CITATION 
JP MORGAN CHASE, NA 
Unserved 
RTN: 

04/3012018 ~0!0TJCE. CHANGE OF ADDRESS 

05101/2018 

05/0412018 

NOTICE OF CHANGE OF FIRM NAME 

m APPLICATION ·AMENDED 
SECOND AMENDED PE1'lT/ON lN INTERVENT!ON, APPUCA110N FOR 
DECLARATORY JUDGMENT, TEMPORARY & PERMANENT INJUNCTION 

mNOTICE 
JPMORGANCHASE BANK, NA. 'S NOTICE REGARDING APRIL 24, 20!8, TEMPORARY 
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IMJUNCTlON ORDER 

THE PROllA TE COURT 

DOCKET SHEET 
CASE No. PR-11-03238-1 

05104/201& t;iMOT!ON. COMPEL 
REPLY IN SUPPORT OF MOTION TO COMPEL ARBITRATION 

05/08/201& MOTION- COMPEL (4:00PM) ()udicinl Officer: THOMPSON, BRENDA H) 
Defendants1 Mol! on to Compel Arbitration~ F 41! 1/18 

05!09120 18 TI;J CORRESPONDENCE -LETTER TO FILE 

05109/2018 <SJ MOTION • WITHDRAW ATTORNEY 

05/0912018 ~NOTICE OF I!EAJUNG 

05/0912018 

05109/2018 

05!10/2018 

0511 l/2018 

05i!41201& 

05/14/2018 

05114/2018 

0511412018 

05114!2018 

05/1512018 

05117/2018 

AMENDED NOTICE OF HEARING ON INTERVENORS' CONSOLIDATED TRADITIONAL 
RULE !66a(c) lv!OTJON FOR SUMMARY JUDGMENT 

~MOTION 
PLAINTIFF'S UNOPPOSED MOTION 7V SEVER HEIRS' CLAIMS AND INTERVENTION 
CLAIMS 

W CORRESPONDENCE -LETTER TO FILE 

~ORDER 
ORDER GRANTING INTERVENTION DEFENDANTS' MOTION TO COMPEL 
ARBITRATION 

t1J RESPONSE 
PLA!NTIFFS RESPONSE TO DEFENDANTJPMMORGAN CHASE BANK, :VA, 'S 
REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW 

m CERTIFICATE· DEPOSITJOK 
FURTHER CERTIFICATION OF THE ORAL AND VIDEOTAPED DEPOS11ION OF 
LAURA WASSMER 

~CORRESPONDENCE- LETTER TO FILE 
FURTHER CERTIFICATION OF THE ORAL AND VIDEOTAPED DEPOSIY10N OF 
LAURA WASSMER 

t1)NOTJCE ·APPEAL 
iNTERVENTION DEFENDANTS' NOTICE OF ACCELERATED APPEAL 

~REQUEST FOR CLERK PREPARED RECORD 
REQUESTPOR ?REPARATION OF CLERK'S RECORD IN AN ACCELERATED APPEAL 

t1) REQUEST REPORTER RECORD 
REQUEST FOR PREPARATION OF REPORTER'S RECORD L'IAN ACCELERATED 
APPEAL 

~RULING 
RULING ON DEFENDANTJPMORGAN CHASE BANK, N.A. ~~REQUEST FOR FINDING 
OF FACT AND CONCLUSIONS OF LAW 

tlJ CERTIFICATE- DEPOSITION 
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05/17/2018 

051"21/2018 

05/22/2018 

06111/2018 

DAr.!:: 

TH£ PROBATE CoUirr 

DOCKET SHEET 
CASE No. PR-11-03238-1 

FURTHER CERTIFICATION OF ORAL AND VIDEOTAPED DEPOSITION OF STEPHEN 
HOPPER 

~ CORRESPONDENC3 LETTER TO FILE 

~NOTICE 
NOTICE OF CANCELW'!G INTERVENOR'S MSJ 

mvACATION LETTER 

CANCElED MOTION- SUMMARY JUDGMENT (9:00AM) (Judicial 
Officer: TIIOMPSON. BRENDA H) 

REQUESI'E'D BY ATTORNEI'lPRO SE 
lntervenors1 (Lav,ycrs) Consolidated Tradicional Rule 166a(c) Motion for Summary 
Judgment (ldSJ) on Their Secured and Fully Vested Properly and Ownership Rlghls to the 
Dis uted Funds, Applicotionfor Attorney's Fees, and Brief in Sup ort- F 4120/}8 

ATTORNEY LOEWJNSOHN, ALA>! S 
Total Charges 
Total Payn:ents and Credits 
Balance Due as of 5/25/2018 

DECEDENT HOPPER, MAX D. 
Total Charges 
Total Puyments and Credits 
Balance Due as of 5/25/2018 

DEFENDANT HOPPER, STEPHEN B. 
:'otf!1 Charges 
To:nl Po.yments and Credits 
Buluncc lluc as of 5/25/2018 

J)EJIENDANT JP MORGAN CHASE, NA 
Total Ch<q;!;es 
Total Payn:enls and Credits 
B~lance Due as of 5/25/2018 

llEFENDANT WASSMER, LAl'RA S. 
Totol Charges 
Total Paymellts and Credits 
Bahmce Due as of 5/25/2018 

INTERVENOR Fee, Smith, Sharp & Vitullo, LLP 
Total Charges 
Totttl Payments and Credits 
Balance Due as of 5/25/2018 

INTERVENOR Mulcsovas, John L 
Total Chorgcs 
Total Payments and Credits 
Balance Due as of 5/25/2018 

PLAINTIFF HOPPER. JON. 
Total Charges 
Total Payments a:1d Credits 
Balance Due as of 5/25/2018 

ATTOIL'<EY VITULLO, ANTHONY LEONARD 
PROBATE !UlSTIUCTED DESPOSIT Balance as of 5/25/2018 
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338.00 
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338.00 

997.00 
997.00 

0.00 

66.00 
66.00 
0.00 

68.00 
68.00 
0.00 

6.00 
6,00 
0.00 

I 16.00 
116,00 

0.00 

8S.OO 
85.00 
0,00 

367.JO 
367.00 

0.00 

10,000.00 
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Transaction Detail for LOEWINSOHN, ALANson Case# PR-11..03238·1 
TXDALU\.SPROD 

Recipients . 
R~pprt Options : Incl. Trans. w/o Recipients 

--------------------------------~--· --------------------------------------
IN THE MATTER OF 

Date Reference Payor Charges ___ P...:ay:_m_e_nts __ _ Credits Balance Disbursed Escrow 
---------··--

Printed on 05/2512018 3:41 PM 
Page 1 of 1 

Page 392

MR:392



CLERK'S CERTIFICATE 

THESTATEOFTEXAS § 
COUNTY OF DALLAS § 

I, JOHN F. WARREN, 

Clerk of the County Court of Dallas County, Texas do hereby certify that the 
documents contained in this record to which this certification is attached are all of 
the documents specified by Texas Rule of Appellant procedure 34.5 (a) and all other 
documents timely requested by a party to this proceeding under Texas Rule of 
Appellate Procedure 34.5 (b). In the cause ofPR-11-03238-1. 

GIVEN lJNDER MY HAND AND SEAL at my office in Dallas County, Texas this 
31st day of May, 2018. 

JOHN F. WARREN, 
Clerk County Court 
Dallas Countv. Texas 

c-:->;luc#~A_{) 
TRINIDAD PH'IENTEL, Deputy Clerk 
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================================= 
TEMPORARY RESTRAINING ORDER HEARING 
=================================  

 

  On the 9th day of April, 2018, A.D., the 

following proceedings came on for hearing in the above-

entitled and numbered cause before the HONORABLE COURT, 

BRENDA HULL THOMPSON, Judge Presiding, held in Dallas, 

Dallas County, Texas. 

  Proceedings reported by oral stenography. 
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[P R O C E E D I N G S] 1 

   THE COURT:  All right, this is PR-11-3238 2 

the Estate of Max Hopper versus Jo Hopper versus 3 

JPMorgan Chase and John L. Malesovas versus Stephen 4 

Hopper, et al.  All right so, let’s start with the 5 

announcements over here. 6 

   MR. LAUTEN:  Good afternoon Your Honor, 7 

Brian Lauten appearing on behalf of John Malesovas and 8 

Lenny Vitullo of Fee Smith Sharp & Vitullo, the 9 

interveners.   10 

   MR. PENNINGTON:  Good afternoon Your 11 

Honor, I’m Jim Pennington I’m here appearing on behalf 12 

of Stephen Hopper and Laura Wassmer as defendants to the 13 

intervention filed by Mr. Malesovas and the Fee Smith 14 

Sharp and Vitullo law firm.   15 

   MR. LEVINGER:  Your Honor, my name is 16 

Jeff Levinger together with Mr. Cecere here, sitting 17 

behind me and we represent Laura Wassmer and Stephen 18 

Hopper in the Estate, in connection with their claims 19 

against JPMorgan Chase, that have now settled, effective 20 

last Wednesday, according to the Court’s hearings on 21 

Thursday and Friday.   22 

   MR. BECKWITH:  Your Honor, Van Beckwith 23 

and Jessica Pulliam on behalf of JPMorgan Chase N.A.  24 

Your Honor, we’re here just simply to make sure that the 25 

settlement agreement, proposed settlement agreement, the 26 
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terms of which are protected and remain confidential, 1 

which one of the key terms.  So, we’ll enter an 2 

appearance for that purpose. 3 

   MR. TOBEY:  Your Honor, Robert Tobey for 4 

Block Garden & McNeill.  That is another law firm for 5 

the Plaintiffs in this lawsuit. 6 

   THE COURT:  For the Plaintiffs? 7 

   MR. TOBEY:  For the -- I’m sorry, we’re 8 

in a different lawsuit.  For Ms. Wassmer and Dr. Hopper.  9 

And we’re not a party to this case but, we’re here as an 10 

interested observer. 11 

   THE COURT:  All right so what other case 12 

are you talking about? 13 

   MR. TOBEY:  The primary case that was 14 

pending against JPMorgan. 15 

   THE COURT:  So are you replacing -- 16 

   MR. TOBEY:  We are not replacing anybody. 17 

   THE COURT:  Which side are you joining 18 

on? 19 

   MR. TOBEY:  We’re an interested observer 20 

in this hearing.  My clients have a contingent fee 21 

agreement with the clients -- 22 

   THE COURT:  All right well -- 23 

   MR. TOBEY:  -- Mrs. Wassmer and Dr. 24 

Hopper. 25 
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   THE COURT:  All right, so your client is 1 

who? 2 

   MR. TOBEY:  Our client is the law firm of 3 

Block Garden & McNeill. 4 

   THE COURT:  Sir? 5 

   MR. LOEWINSOHN:  And way in the back, 6 

Your Honor, Alan Loewinsohn is here representing Mrs. 7 

Hopper.  I don’t anticipate I will be participating but, 8 

not knowing the direction of the hearing, I thought I 9 

needed to make sure that I didn’t need to participate.  10 

So, I will be here but probably relatively quiet in the 11 

back. 12 

   THE COURT:  Thank you.  All right so what 13 

I have set today is the Application for Temporary 14 

Restraining Order; is that correct? 15 

   MR. LAUTEN:  Yes, Your Honor. 16 

   THE COURT:  All right. 17 

   MR. LAUTEN:  Your Honor, I’ll try to be 18 

really brief.  Let me tell you four things:  The facts, 19 

the law, what we want, and why we’re entitled to it.  20 

First, on April 4th, a confidential settlement was 21 

reached in this case, and as this Court is undoubtedly 22 

aware, Mr. Vitullo has lived and breathed this case for 23 

two years or so.  He tried a jury trial in this Court 24 

for a month.   25 
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   On April 5th I believe he was in this 1 

Court an actually had a conversation with the Court off 2 

the record, and said look there’s a confidential 3 

settlement, enjoyed being in here.  Literally, within an 4 

hour of that announcement, we get a letter terminating 5 

us, as the lawyer for the clients, in this case.  After 6 

all the works been done, within minutes of the 7 

settlement, we’re terminated and we’re told that the 8 

agreement, the contingency agreement is unenforceable; 9 

we’re not going to pay you for your work.  They won’t 10 

tell us the exact amount that’s in dispute but, they say 11 

you know what, we’ll take the entire contingency fee 12 

interest and we’ll put it in our new lawyer’s trust 13 

account.   14 

   Let me tell you first and foremost what 15 

the law is on that.  I’ve got these cases and I’ll 16 

approach in a minute and ask you if I can and give them 17 

to you highlighted.  I’ve done a bunch of fee disputes; 18 

this is what I do.  A big part of my practice is 19 

representing lawyers, in these kind of cases.  The law’s 20 

real clear.  Once an attorney under a contingency fee 21 

agreement has performed, substantially performed or 22 

completed his work, at that moment in time, the clients 23 

are estopped to not pay the lawyer.  That’s Tillery v. 24 

Zurich.   25 
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   Actually Dale Tillery who’s the Judge in 1 

the 134th District Court, when he was a lawyer he had 2 

this issue in the Enoch’s case.  They say look, if you 3 

could do this Your Honor, people would do it.  I just 4 

settled this big contingency case; I’ve got a great 5 

idea.  I’m going to fire my lawyer and not pay him.  You 6 

lose all of your defenses under the agreement, if the 7 

client does that.  As a matter of law, once there’s 8 

substantial performance, the lawyer’s entitled to his 9 

fee.  That’s the law; I’ve got those cases.   10 

   So what do we want?  What we’re asking 11 

the Court to do, number one is, they need to tell us 12 

what’s in dispute.  Are they saying we’re entitled to 20 13 

percent of the fee, 30 percent of the fee?  45 percent 14 

is what the agreement says.  I’m happy to tender the 15 

contingency agreement in camera.  I’m happy to tender 16 

the termination letter in camera.  They won’t tell us 17 

that.   18 

   What we’re asking the Court to do, 19 

therefore, to keep the status quo, is to deposit 20 

whatever they say the disputed funds are, with respect 21 

to the contingency fee interest at issue, into the 22 

registry of the Court; we can do it under seal.  We’re 23 

not here to violate the confidential agreement; the 24 

Court doesn’t need to know what that is.  But we want 25 
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the money put in the registry of the Court, if they’re 1 

going to take the position, we get to keep your work and 2 

we don’t get to pay you.   3 

   They’ve raised this point, I think, which 4 

is: Does the Court have jurisdiction to do this?  The 5 

Court absolutely, has jurisdiction to do it.  The Court 6 

has the inherit power to do it.  Those cases are Prodego 7 

v. Ware, Diana River v. Calvillo and the Supreme Court’s 8 

case in Castilleja.  I’ve got those cases highlighted 9 

and before I finish, if I can, I’ll approach and give 10 

them to you.  And here’s what they say.  They say the 11 

Court absolutely has jurisdiction, under its inherit 12 

authority, to put money in the registry of the Court 13 

especially, in Probate Court 37.005 of the Civil 14 

Practice and Remedies Code, that says this Court has 15 

declaratory judgment relief to decide money that’s 16 

ancillary to an estate.   17 

   It gets better, Your Honor.  You don’t 18 

have to grant a TRO today, you don’t have to grant an 19 

injunction today because what these cases say is that 20 

putting money into the registry of the Court that’s in 21 

dispute, which this is, we have a property right.  We’ve 22 

earned the money; we did the work; is a non-appealable 23 

order.  It cannot be appealed.  The Court has inherent 24 

authority to do it and the Court can put that money into 25 
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the registry.  Can I approach and show you these cases? 1 

   THE COURT:  Yes. 2 

   MR. LAUTEN:  And I’ve got copies for the 3 

other side.  The first one is River, and the second is 4 

Prodego and I’ve got copies.  Can I approach, Your 5 

Honor? 6 

   THE COURT:  Yes. 7 

   MR. LAUTEN:  In other cases exactly like 8 

this one that was put in dispute.  So, we want the 9 

disputed funds put in the registry and we want the Court 10 

to enter an expedited discovery order.  I’d like to go 11 

depose these Plaintiffs.  And I want to come back and 12 

next month and I want a summary judgment, because we’re 13 

entitled to be paid; it’s just that simple.  Now let me 14 

briefly respond to what the position of the clients is.  15 

And just look at this from the optics of fairness.   16 

   You did all the work.  You got a 17 

favorable jury verdict.  You successfully defended a 18 

three-million-dollar counter claim.  We’re not going to 19 

pay you, now that the case is settled.  We want you to 20 

put the money in our lawyer’s, our new lawyer’s trust 21 

account, where you can’t get it outside the registry of 22 

the Court.  And we want to go to arbitration, under the 23 

agreement we say, is unenforceable.  That doesn’t work.  24 

So at the end of the day what we’re -- oh, and they made 25 
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one argument: Oh, we’ve waived the right to be here.  1 

The Court -- you can’t waive subject matter 2 

jurisdiction, Your Honor.   3 

   So here’s what we’re asking the Court to 4 

do.  Number one, the precedent of allowing a client to 5 

allow a lawyer to allow a lawyer to spend two years 6 

working on a file, to terminate the day they did the 7 

settlement, allow the client to take the money into 8 

their new lawyer’s trust account and say’ we’ll get it 9 

back to you in a couple of years after arbitration’ is 10 

absolutely preposterous and it’s offensive.  We’re 11 

asking the Court to put the money in the registry up to 12 

the disputed percentage; they need to say what that is.   13 

   The Court can enter that order under seal 14 

so there’s no prejudice of the confidentiality.  I want 15 

an expedited discovery order, which this Court can 16 

grant, under the TRO rules germane to fee disputes, and 17 

this Court has jurisdiction because the corpus is 18 

germane to an estate, and I want to come back in 30 days 19 

and have a summary judgment and my client needs to be 20 

paid.  That’s what I’m asking the Court to do.  I’m 21 

happy to answer any of your questions and again, I’ve 22 

got these cases.   23 

   I’d like to approach if I could give you 24 

the Enoch’s case because this case stands for a 25 
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proposition that, they can talk about their defenses all 1 

they want.  Once you perform, it’s over.  You can’t eat 2 

the cake at the restaurant and say, God I just didn’t 3 

like it; I’m not going to pay for it.  That’s the 4 

situation we’re in.  We wanted a TRO.  The money needs 5 

to be put in the registry.  We can do all this under 6 

seal.  And we want to depose these people and we want to 7 

get to the bottom of it, and we’re entitled to be paid.   8 

   I’m happy to answer any of your questions 9 

you’ve got but that’s the situation we’re in.  I also 10 

have a copy of 37.005, which is the Civil Practice and 11 

Remedies Code provision that gives this Court 12 

jurisdiction over DEC actions germane to the estate.  13 

And subject to any of the questions you’ve got, I 14 

appreciate the time.  I’m happy to respond to whatever 15 

they come up with.   16 

   MR. PENNINGTON:  May I respond, Your 17 

Honor? 18 

   THE COURT:  Yes, sir. 19 

   MR. PENNINGTON:  Your Honor, have you had 20 

an opportunity to read our objection that we filed, with 21 

the Court, earlier today? 22 

   THE COURT:  No sir, I’ve been on this 23 

bench all day long.   24 

   MR. PENNINGTON:  I understand Your Honor. 25 
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I just ask so I’ll know ahead of time, how much detail I 1 

wanted to go into with you, with respect to our 2 

objection and response.  If I could approach the bench? 3 

   THE COURT:  Yes. 4 

   MR. PENNINGTON:  Thank you, Your Honor.  5 

Your Honor, we have raised a number of objections in our 6 

response.  The first, foremost objection is that the 7 

contingency fee agreement that their trying to enforce 8 

in this case, contains an arbitration clause.  And when 9 

we claim the Court does not have jurisdiction, as I put 10 

in my objection my response, the reason why we put that 11 

in there is because Mr. Vitullo and his law firm, waived 12 

their right to pursue any action, in Court.  It doesn’t 13 

specify all the different types of action but, it was 14 

clear the language in there, I’ve quoted it in my 15 

response on page 2, but this is the exact wording taken 16 

out of the contingency fee agreement, which they are now 17 

seeking to enforce, in this Court.   18 

   The clear language of this provision 19 

shows, that they waived their right to pursue any claim 20 

in Court.  Any action at all.  The case law is very 21 

clear, with respect to this issue, and because of that, 22 

I think that this case does not belong to this Court; it 23 

belongs in arbitration.  We have asked the Court to 24 

sustain our objection and to compel Mr. Vitullo, his 25 
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firm, and Mr. Malesovas to pursue their claims in 1 

arbitration, if they wish to pursue those.  But, those 2 

claims are not ripe, this Court does not have -- should 3 

not have allowed them to pursue this claims before this 4 

Court.   5 

   And Your Honor, a copy of the contingency 6 

fee agreement was actually attached to one of the, it 7 

was the initial intervention filed by Mr. Malesovas.  He 8 

attached the copy of the fee agreement to his petition 9 

in intervention, as an exhibit, which is why I did not 10 

attach it to my response.  But it is in the Court’s 11 

record.  Now, I might add, Your Honor that the 12 

attorney’s at Fee Smith, including Mr. Vitullo, were the 13 

ones who actually drafted this agreement so, I don’t 14 

think they can claim that they weren’t aware of it or 15 

that the arbitration provision is somehow unfair.   16 

   The other objection that I have raised 17 

Your Honor, is that with respect to the request for 18 

temporary restraining order, subject to our objections 19 

of this matter going forward in this Court, we had 20 

pointed out in our response, there is no imminent harm 21 

here.  That is obviously, one of their requisite 22 

elements that they have to satisfy, in order to get any 23 

type of injunctive relief.  And the reason why there is 24 

no imminent harm Your Honor, is because we have offered, 25 
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I have offered specifically, on behalf of my clients, to 1 

allow the disputed portion of the settlement proceeds to 2 

remain in a trust account, specifically Mr. Levinger’s 3 

trust account.  If they’re not happy with that, I’ve 4 

offered to receive the funds, disputed portion of the 5 

funds, in my trust account.   6 

   THE COURT:  All right well, I guess I’m 7 

not understanding; what is the disputed portion of the 8 

funds that we’re talking about? 9 

   MR. LAUTEN:  Good question. 10 

   MR. PENNINGTON:  Well they claim, they 11 

claim --  12 

   THE COURT:  I’m sorry.  Excuse me.  Sir? 13 

   MR. BECKWITH:  Oh, I didn’t say anything 14 

it yet, Your Honor but I do want to be really careful 15 

just on behalf of JPMorgan Chase.  We haven’t agreed to 16 

pay anybody anything, yet.  I mean, we’re still working 17 

through the terms of the settlement agreement.  And we 18 

certainly haven’t agreed to pay money in the registry of 19 

the Court.  So, I do want to be careful that if Your 20 

Honor ordered something to be placed into the registry 21 

of the Court, we worry about the confidentiality of the 22 

settlement agreement, which is inviolate is not supposed 23 

to be disclosed to anyone.   24 

   Mr. Loewinsohn and I, as Your Honor 25 
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knows, and Your Honor spent a lot of time last Thursday 1 

and Friday working though Ms. Hopper’s request for 2 

judgment, and I do have concerns that if the value or 3 

amount of this settlement agreement, the one between the 4 

heirs and JPMorgan Chase, was disclosed even to Your 5 

Honor, given where we find ourselves with a pending 6 

request for a judgment, that that would be potentially 7 

prejudicial to and certainly objected to by JPMorgan 8 

Chase.   9 

   I just want to make sure we’re crystal 10 

clear on that.  We have no agreement to pay any money 11 

right now, into a registry of the Court.  And we have no 12 

agreement, right now signed, to pay the heirs money.  I 13 

do join though, in Mr. Pennington’s request, and Mr. 14 

Levinger’s request; I know you asked to see Mr. Vitullo 15 

and Mr. Levinger in Court so, here we are.  But it does 16 

seem that, since a lawyer’s bar license is tied to their 17 

trust account, that that would be the most logical place 18 

to place this money.   19 

   So, I just wanted to make that objection 20 

clear, Your Honor. 21 

   THE COURT:  Well, things disappear from 22 

trust accounts too but I’m willing to listen so, go 23 

ahead.   24 

   MR. PENNINGTON:  Well, Your Honor with 25 
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respect to that issue, I have put my request in writing 1 

to the extent that there’s any dispute about that and 2 

I’m happy to offer that letter and will do so into 3 

evidence.  But, on April 6th I sent a letter to Mr. 4 

Lauten and Mr. Malesovas, offering to place the entire 5 

45 percent interest, that they claim as a contingency 6 

fee, to allow that to remain in Mr. Levinger’s trust 7 

account.   8 

   And to be clear, I cited the ethical 9 

obligations, under Rule 1.14 of any attorney receiving 10 

funds, that he knows are in dispute.  That rule makes it 11 

clear, that any lawyer in possession of funds, has an 12 

obligation to place those funds into his trust account 13 

and not to disburse those funds, until the matter has 14 

been finally, resolved.  So, I cited the rule, assured 15 

Mr. Lauten that we would comply with that rule, and 16 

alternatively, if they weren’t happy with that Your 17 

Honor, we even offered to place those funds into another 18 

escrow account, maintained by an independent third 19 

party.   20 

   And so, we’re not, by any means we’re not 21 

trying to just make a quick grab for the settlement, 22 

then pay the money all directly to my clients.  What 23 

we’re trying to do is we acknowledge that the dispute 24 

exists, we’re trying to comply with the remedy that’s 25 

MR:416



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  19

set forth in Rule 1.14 of the Texas Disciplinary Rules, 1 

which govern all attorney’s, and we’ve suggested that we 2 

would comply with all of those obligations.  And if 3 

there’s a dispute about whether it’s Mr. Levinger or my 4 

trust account, as I mentioned, we’re willing to agree to 5 

a third party to set up a different trust account, to 6 

place those funds until the matter is resolved.   7 

   One thing is clear Your Honor, is that 8 

they also, under that rule, there’s actually case law on 9 

point, with respect to this issue, to emphasize how 10 

important an attorney’s obligation is under Rule 1.14 11 

but, if Mr. Levinger received those funds and he paid 12 

them out knowing there’s a dispute, his bar license 13 

would be on the line.  And I can cite the Court the case 14 

law but, if that is a concern notwithstanding that, as 15 

I’ve mentioned, we’ve offered to alleviate that concern, 16 

by putting them into a third parties trust account.   17 

   In addition to that Your Honor, there has 18 

been no threat; no one has actually threatened to pay 19 

out those funds to anyone.  And one of the things I 20 

pointed out in my response was that, just the fear alone 21 

that someone may do something, is not enough.  That’s 22 

insufficient to support the Court entering a temporary 23 

restraining order.  You have to have actual evidence, 24 

that someone has threatened to do something against the 25 

MR:417



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  20

law or inappropriate with your property, and that simply 1 

does not exist, in this case.   2 

   To the contrary, we have shown the other 3 

side that we are willing not to pay those funds, or 4 

disburse those funds to the clients, until the matter 5 

has been finally resolved.  The other problem with this 6 

matter pending in this Court Your Honor is that there’s 7 

an extreme risk of a violation of Rule 1.05.  Rule 1.05 8 

has to do with the confidentiality of information 9 

regarding clients, and this goes back to our claim for 10 

arbitration.  If this case goes forward in this Court, 11 

or the Court allows that to happen, then the problem is 12 

that there’s a risk that all of this disclosure of 13 

confidential information will end up happening in this 14 

Court, and will be a matter of public record.   15 

   And not only that, but, it’ll leave 16 

something to the adverse parties, to which my clients 17 

were previously, on the opposite side of the case from.  18 

And there is an exception in Rule 1.05, which I’m sure 19 

Mr. Lauten would address with you but the exception 20 

under that rule says that under certain circumstances, 21 

when a lawyer is trying to recover a fee, he can, to the 22 

extent reasonably necessary, reveal confidential 23 

information but there are limitations on that.  The rule 24 

itself says, to the extent reasonably necessary.   25 
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   In our position, in this case, is that it 1 

is not reasonable or necessary to disclose any 2 

information in this Court, regarding the merits of the 3 

fee dispute claim.  All that should be taken in an 4 

arbitration setting, where the privacy interest of the 5 

parties, can be protected.  And so for that reason, we 6 

feel, in addition to all the other reasons that we set 7 

forth in our response, that this case has no place in 8 

this Court, and the Court should compel arbitration and 9 

compel Mr. Vitullo and his firm to seek their claims in 10 

arbitration.  They simply have another place to do that.   11 

   In addition to that, Your Honor, by going 12 

forward in this case, they threaten to change the status 13 

quo.  The whole purpose of a temporary restraining order 14 

is to preserve the status quo of the parties, until the 15 

dispute can be resolved, or there could be a further 16 

hearing.  In this case, by them taking the actions they 17 

have, they’re actually endangering and jeopardizing the 18 

very settlement that my clients have reached, with 19 

JPMorgan Chase.  If they wanted to pursue their fee 20 

dispute claim, they can do it in arbitration, under the 21 

protection of the privacy interest, which would serve to 22 

protect all of the parties and would also not jeopardize 23 

the settlement, because all of those matters would be 24 

protected, under the stroke of the arbitration statute.   25 

MR:419



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  22

   Your Honor, after they filed their 1 

initial request for a temporary restraining order, then 2 

we filed our objection and our response, and then they 3 

shifted their strategy.  And now their strategy, what 4 

they put in their amended petition and intervention, is 5 

now they’ve asked the Court to deposit the funds in the 6 

registry of the Court. 7 

   THE COURT:  I’m not following you, sir. 8 

   MR. PENNINGTON:  I’m sorry. 9 

   THE COURT:  What are you saying the 10 

initial strategy was and what is the shift?  11 

   MR. PENNINGTON:  The initial strategy 12 

Your Honor, was they asked for a temporary restraining 13 

order and injunctive relief.  And their initial papers 14 

they filed, with respect to the intervention, they 15 

mentioned nothing about putting the funds in the 16 

registry of the Court, under a motion to deposit the 17 

funds.  They have now amended their petition in 18 

intervention and actually, filed a motion to deposit the 19 

funds in the registry of the Court.  And they’ve cited 20 

these cases that Mr. Lauten handed to you just a moment 21 

ago.   22 

   The River case, and I’ve forgotten the 23 

other cases he mentioned but, there are a series of 24 

cases that he cites in his motion and that he provided 25 
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to you just a moment ago, that allows for, in certain 1 

instances, for funds to be put into the registry of the 2 

Court.  The problem that Mr. Lauten has though, in this 3 

case, is that his client and Mr. Malesovas, have waived 4 

their right to seek any kind of action in Court, under 5 

the arbitration clause.   6 

   So, they cannot even come into Court and 7 

request those funds to be put in the registry of the 8 

Court.  They would have to do that under the --with the 9 

Triple A or some other arbitration panel but one thing 10 

is clear they cannot do it in this Court.  But separate 11 

and apart from that Your Honor, they have another even 12 

bigger problem, and that is those cases require, before 13 

this Court can order funds to be paid under the registry 14 

of the Court, they have to present evidence that the 15 

funds are in danger of being lost or depleted.  And 16 

there simply is no evidence of that in this case.   17 

   And if I can approach Your Honor, I have 18 

a case I’d like to show the Court that stands for that 19 

very proposition.  May I approach, Your Honor? 20 

   THE COURT:  Yes. 21 

   MR. PENNINGTON:  This is a Dallas Court 22 

of Appeals case, that actually deals with this very 23 

issue, and in that case, the Applicant sought both a 24 

temporary restraining order and asked the Court to 25 
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deposit funds in the registry of the Court.  That went 1 

up on appeal and the Dallas Court of Appeals said that 2 

it was an abuse of discretion for the Court in that 3 

case, to order the funds to be paid in the registry of 4 

the Court, because there was no evidence that the funds 5 

were in danger of being lost or depleted.  And that is 6 

the exact situation, here.  We are not -- there’s no 7 

threat that my clients are going to run away with the 8 

money.  Instead, it’s just the opposite.   9 

   We have offered to take the disputed 10 

portion of the funds, and whether we put them in my 11 

trust account, or in Mr. Levinger’s account, or some 12 

other third party, we’ve offered a remedy to them under 13 

Rule 1.14 and they have remedy of law under that same 14 

rule.  So, they just don’t like it but, they do have a 15 

remedy.  In addition to that Your Honor, they can also 16 

go to the arbitration association the American 17 

Arbitration Association and obtain the same relief with 18 

the Triple A if they want but, they haven’t done that.   19 

   So, for all of those reasons Your Honor, 20 

we would request that their motion be denied, and we 21 

would request that this Court compel this matter, compel 22 

Mr. Vitullo, his firm, and Mr. Malesovas to pursue their 23 

claims in arbitration and to strike the interventions 24 

and to otherwise, deny all their relief.   25 

MR:422



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  25

   MR. LAUTEN:  Can I respond, Your Honor? 1 

   THE COURT:  Yes. 2 

   MR. LAUTEN:  First of all, there is no 3 

Motion to Compel binding arbitration, before you or set 4 

for hearing today, at all, point number one; it’s not 5 

even before you.  Point number two, is you asked a great 6 

question and it’s a question that I have emailed them 7 

about and I’ve asked them about.  What is the dispute?  8 

What’s the amount in dispute?  What’s the dispute?  He 9 

can’t even tell you that.  What’s in dispute is simply 10 

his clients don’t want to pay.  That’s it.  That’s all 11 

I’ve heard.   12 

   He offered into evidence the termination 13 

letter.  I have no objection to that.  I hope you’ll 14 

admit it because what you’ll find in that letter is that 15 

he’s taking the position, that the agreement that he now 16 

want to enforce in arbitration, he terminated on the 17 

basis that it probably, wasn’t enforceable.   18 

   THE COURT:  All right.  I have not seen 19 

the termination letter and I’m looking through what I 20 

have here, and I don’t have any contingency fee 21 

agreement.   22 

   MR. LAUTEN:  And I brought that to admit 23 

into evidence, in camera.  I figured they would say, oh, 24 

that’s confidential, you can’t enforce your rights, 25 
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which they’re now doing.  They’re saying well, we hold 1 

all the cards, we get to keep your money, you can’t try 2 

to get your money because you breaching confidentiality.  3 

I anticipate that argument.  I’ve got the contingency 4 

agreements.  I’ll offer them into evidence right now, as 5 

Exhibits 1 and 2, in camera.  If they want a foundation 6 

or a predicate, I’ll put Mr. Vitullo on the stand right 7 

now, we can prove them up; I brought them.   8 

   If he’s got a problem with 9 

confidentiality, let’s kick everybody out, we’ll do it 10 

in camera, and I’ll put Mr. Vitullo on the stand right 11 

here, Your Honor. 12 

   MR. PENNINGTON:  Your Honor I -- 13 

   MR. LAUTEN:  Tell me what you want to do. 14 

   MR. PENNINGTON:  If I could see a copy of 15 

the agreement, I doubt very seriously, that I would 16 

dispute the authenticity of the agreement.  But, it was 17 

attached and I can show the Court a copy, with the 18 

attachment.  19 

   THE COURT:  I’m just saying I don’t have 20 

it. 21 

   MR. PENNINGTON:  I understand, Your 22 

Honor. 23 

   THE COURT:  All right. 24 

   MR. PENNINGTON:  I was going to show you 25 
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a copy, that was actually attached, to the petition in 1 

intervention. 2 

   THE COURT:  Well I need to know whether 3 

or not there’s an offering to admit it into evidence and 4 

if there’s an objection.  And if the offer is in camera, 5 

whether or not that makes a difference to you. 6 

   MR. LAUTEN:  I’d offer into evidence 7 

right now Exhibits 1 and 2, which are the signed 8 

agreements of the client.  If he has an objection of 9 

confidentiality, then I’m happy to offer them, subject 10 

to in camera, in camera of evidentiary finding.   11 

   MR. PENNINGTON:  Your Honor, I have no 12 

objection to the authenticity of these documents.  I 13 

would prefer that they be submitted in camera.   14 

Although, this one, as I said was -- it’s my 15 

understanding it was attached to the petition in 16 

intervention so it’s already a public record.   17 

   MR. LAUTEN:  No, it’s -- the two 18 

agreements are different, Your Honor and I’m offering 19 

two separate exhibits, Exhibits 1 and 2.  If I could 20 

approach, I can give you copies.  21 

   THE COURT:  All right, let me see what 22 

you’re talking about. 23 

   MR. LAUTEN:  Do you have stickers? 24 

[Exhibits marked] 25 
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   Your Honor, I’ve handed you what I’ve 1 

already marked, pre-marked for identification, as 2 

Exhibits 1 and 2 to the hearing, and I’d offer those 3 

into evidence now.   4 

[Intervenors Exhibits 1 and 2 offered] 5 

   THE COURT:  Mr. Pennington? 6 

   MR. PENNINGTON:  No objection, Your 7 

Honor. 8 

   MR. LAUTEN:  Your Honor, I’d offer the 9 

termination letter, as Exhibit 3 into evidence, dated 10 

April 5, 2018. 11 

[Intervenors Exhibit 3 offered] 12 

   THE COURT:  All right.  Now, let me 13 

understand that your Exhibit 1 is a contingency contract 14 

of representation and then, we have the same caption on 15 

Exhibit 2.  Are they the same thing or--? 16 

   MR. LAUTEN:  Good question, Your Honor.  17 

Exhibits 1 and 2 are signed by each client.  They’re the 18 

same underlying agreement but, different signatures on 19 

both but it’s really important that the Court 20 

understands this is a big deal.  If you look at Ms. 21 

Wassmer’s interlineations on the contingency agreement, 22 

she said we’re responsible for defending the counter 23 

claims.  Why is that important?  Because there was a 24 

three-million-dollar defense of those claims.  We’re 25 
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entitled to a contingency fee on those claims, above the 1 

45 percent.  I’ve been trying to find out for three 2 

days, what is in dispute. 3 

   THE COURT:  All right. Well my question 4 

is -- as I said, are both of these documents the 5 

operative documents? 6 

   MR. LAUTEN:  Correct, your Honor. 7 

   THE COURT:  All right so, -- Sir? 8 

   MR. PENNINGTON:  Your Honor, with respect 9 

to Exhibit 3, I do not -- 10 

   THE COURT:  Let’s not move to three.  11 

Let’s stay with one and two okay? 12 

   MR. PENNIGTON:  I understand. 13 

   THE COURT:  All right, I need to 14 

understand.  Exhibit 1 has some interlineations and it  15 

looks like they’re initialed by at least, Laura Wassmer.  16 

And then Exhibit 2 doesn’t have any -- All right Exhibit 17 

1 is not dated; Exhibit 2 seems to be dated so -- 18 

   MR. LAUTEN:  I’d offer Exhibit’s 1 and 2.  19 

If there’s a problem with the foundation, I’m happy to 20 

put Mr. Vitullo up on the stand right now.  I’m happy to 21 

prove it up, if that’s what you want me to do.   22 

   MR. PENNINGTON:  Your Honor, we don’t 23 

object to the authenticity of either of those exhibits.  24 

We believe those to be duplicate copies of the 25 
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contingency fee agreements that were signed by my 1 

clients. 2 

   THE COURT:  Okay.  So, I guess the 3 

question is: Were these two signed at two different 4 

times, or what? 5 

   MR. PENNINGTON:  My understanding, Your 6 

Honor, is I think that one client signed one version, 7 

and the other client made some interlineations, and then 8 

signed -- it’s the same contract.  At least, that’s my 9 

understanding but, that the, one of the clients made 10 

some notes, on their version that they signed, then they 11 

sent it back.  12 

   MR. LAUTEN:  That’s correct.  I agree 13 

with that. 14 

   THE COURT:  Okay so one client agrees on 15 

a different scope of representation than the other 16 

client? 17 

   MR. LAUTEN:  That’s my position, Your 18 

Honor.  My position is that Laura Wassmer is at risk for 19 

an additional contingency fee for the successful defense 20 

of the claims, based on the very interlineations she 21 

wrote.  That would only go to show one thing, the 45 22 

percent they want escrow, is insufficient under the 23 

agreements they signed, if that’s what they want to do.  24 

But be that as it may, all we’re really here -- what 25 
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that documents prove is this. 1 

   THE COURT:  Well, I’m not asking you 2 

that.  I’m just asking the question.  Am I to understand 3 

that we are operating under one agreement for Laura 4 

Wassmer, and another agreement for Stephen Hopper? 5 

   MR. LAUTEN:  That’s my position, Your 6 

Honor, yes.  Albeit, they’re the same with respect to 7 

the contingency, on the affirmative claims.   8 

   MR. PENNINGTON:  Your Honor, the more 9 

important matter is that both of these agreements 10 

contain an arbitration clause. 11 

   THE COURT:  Well, I’m just trying to get 12 

my question answered, okay? 13 

   MR. PENNINGTON:  I’m sorry.  14 

   THE COURT:  I see that they both have an 15 

arbitration clause.   16 

   MR. VITILLO:  Your Honor, I can speak to 17 

that question, since I’m the one that presented the 18 

contingency fee contracts, to both my clients.  If I 19 

may, without revealing any -- I want to make sure I 20 

don’t reveal any confidential information; I don’t 21 

believe it is but the first contract, Your Honor, was 22 

signed by Stephen Hopper.  The second contract, which is 23 

the same contract, was signed by Laura Wassmer, which 24 

she may interlineations, but she made changes to that 25 
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contract to include the defense of the JPMorgan Chase 1 

counterclaims.   2 

   After those two contracts were signed, 3 

fist by Stephen Hopper and the Laura Wassmer, I then had 4 

a conversation, a phone conversation with both of them, 5 

to make sure all of us were on the same page, okay?  So, 6 

that’s how those contracts evolved.  And so, it was 7 

first signed by Stephen Hopper, then it was signed and 8 

changed by Laura Wassmer, and then I had a conference 9 

call with Stephen and Laura to make sure that my scope 10 

of representation does, in fact, include defending the 11 

counterclaims of JPMorgan Chase. 12 

   THE COURT:  Okay.  And is there 13 

documentation of that? 14 

   MR. VITULLO:  Of me defending the 15 

counterclaims, yes, Your Honor.  But, -- absolutely. 16 

   THE COURT:  All right.  I’m sorry I 17 

interrupted you. 18 

   MR. PENNINGTON:  That’s all right, Your 19 

Honor. 20 

   THE COURT:  Okay what was your -- 21 

   MR. LAUTEN:  Before you do that -– I’m 22 

sorry to interrupt.  Can I please get a ruling on 23 

offering Exhibit 3 into evidence, Your Honor?  I offered 24 

Exhibit 3, the termination letter and I didn’t get a 25 
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ruling on that. 1 

   THE COURT:  Well, I’m going to get to it 2 

but I’m trying to get finished with 1 and 2 -- 3 

   MR. LAUTEN:  Sure. 4 

   THE COURT:  -- okay?  So, I think I’ve 5 

gotten my questions answered with respect to 1 and 2.  6 

Do you have anything you want to add? 7 

   MR. PENNINGTON:  With respect to 1 and 2, 8 

Your Honor, the only thing is what I’ve just pointed out 9 

which is, that they both contain an arbitration 10 

provision. 11 

   THE COURT:  All right. 12 

   MR. PENNINGTON:  So, it’s now undisputed 13 

that both of the agreements they’re trying to enforce, 14 

contain that arbitration clause, which requires this 15 

matter to go to arbitration.  And it contains the 16 

language that I quoted in my response. 17 

   THE COURT:  Okay.   18 

   MR. PENNINGTON:  Are you ready for me to 19 

respond to the rest of the arguments or are you -- 20 

   THE COURT:  No, just a minute. 21 

   MR. PENNINGTON:  Yes, Your Honor. 22 

   THE COURT:  All right.  Now, the Court’s 23 

going to admit Exhibits 1 and 2.  And then, with respect 24 

to Exhibit 3?  25 
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[Intervenors Exhibits 1 and 2 admitted] 1 

   MR. PENNINGTON:  Your Honor, with respect 2 

to Exhibit 3, which I believe is the termination letter, 3 

I don’t dispute -- I would agree to the authenticity of 4 

this letter.  The authenticity of it is not disputed.  5 

The only objection I have, with respect to this exhibit 6 

being admitted into evidence, is that it does contain 7 

what is information I consider not to be or to be 8 

confidential.  And this goes back to my previous claim, 9 

about part of the problem why this case should be in 10 

arbitration and not in your Court is because, we’re now 11 

getting into matters which are confidential.   12 

   If I have to start explaining why my 13 

clients terminated Mr. Vitullo to justify their 14 

termination, that opens up a whole can of worms and 15 

matters, which should not be disclosed to the public.  16 

They are private and especially, in light of the fact 17 

that all the parties signed an arbitration provision, 18 

those matters should be decided in arbitration and not 19 

here in this Court.   20 

   But, I have no objection to this Exhibit 21 

3 being admitted into evidence, provided that there’s 22 

some, that it’s done under seal or under some order of 23 

confidenti -- 24 

   THE COURT:  What portion of this letter 25 
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is confidential? 1 

   MR. PENNINGTON:  It’s in the first 2 

paragraph where we start getting into the decision, the 3 

reason for the -- 4 

   THE COURT:  Well, just tell me exactly, 5 

what language you consider to be confidential. 6 

   MR. PENNINGTON:  Well, Your Honor, if I 7 

may, if I point that language out on the record, counsel 8 

for JPMorgan Chase is here in the courtroom, and I don’t 9 

want to reveal any confidential information that might 10 

have an adverse effect on the settlement.  So, that’s my 11 

concern.  I feel like I’m being put in a box right now. 12 

   THE COURT:  Well, I mean I appreciate 13 

what you’re saying but, you know, I guess you know -- 14 

   MR. PENNINGTON:  Well maybe I could do it 15 

this way, Your Honor.  If I start with the sentence that 16 

I believe, contains the confidential information but, 17 

this is on the -- it’s the third sentence that says: 18 

“Their decision to terminate this relationship is based 19 

on a number of factors.”  That sentence all the way 20 

through the next-to-last sentence, which says: “As a 21 

result, I’m notifying you that my clients are, effective 22 

immediately, terminating the relationship.”  Everything 23 

in between that, I believe, is confidential.  And I 24 

would ask the Court to have that be admitted, just in 25 
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camera. 1 

   THE COURT:  Mr. Lauten? 2 

   MR. LAUTEN:  I don’t have any objection 3 

to it being admitted either under seal or in camera but, 4 

I would like it to be before the Court, for the purpose 5 

of this hearing so, it’s up to you. 6 

   THE COURT:  Well, it’s before the Court; 7 

I’m holding it.   8 

   MR. LAUTEN:  Well I’m offering it into 9 

evidence but, I don’t want someone to, you know, have 10 

some basis to file a grievance against us.  So, if 11 

that’s what the implication is, I’m happy to offer it 12 

into evidence, you know, in camera, outside the presence 13 

of parties that are adverse, to us.  But, at the same 14 

time, my point though obviously, is there’s nothing 15 

confidential in here.   16 

   THE COURT:  Mr. Beckwith? 17 

   MR. BECKWITH:  Your Honor, I just want to 18 

make sure, since I’ve been shown this letter and I’ve 19 

been told I shouldn’t see the letter, that it doesn’t 20 

say anything about the terms of the settlement and the 21 

amount of the settlement.  That’s my biggest concern, 22 

Your Honor.  I don’t think anybody wants to -- 23 

   MR. PENNINGTON:  I’ll represent to you 24 

it’s not.  25 
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   MR. PENNINGTON:  Okay.  Then with that 1 

representation, Your Honor, I’ll sit back down. 2 

   THE COURT:  All right.  So, the Court is 3 

going to admit Exhibit 3.  4 

[Intervenors Exhibit 3 admitted] 5 

   MR. PENNINGTON:  Is it going to be 6 

admitted in camera, Your Honor or for all purposes? 7 

   THE COURT:  I think I’m going to admit 8 

Exhibit 3, for all purposes.   9 

   MR. PENNINGTON:  So, my objection is 10 

overruled, Your Honor? 11 

   THE COURT:  Yes. 12 

   MR. LAUTEN:  I don’t know exactly where 13 

we are but could I make a big point here?  Were you -- I 14 

can’t remember where we left it. 15 

   MR. PENNINGTON:  I’m sorry but I wasn’t 16 

through. 17 

   MR. LAUTEN:  Oh, go ahead, that’s fine. 18 

   MR. PENNINGTON:  Your Honor, in response 19 

to that letter, I would like to offer Exhibit 4. 20 

[Exhibit No. 4 offered] 21 

   MR. LAUTEN:  Object hearsay, object 22 

relevance. 23 

   MR. PENNINGTON:  Your Honor, Exhibit 4, I 24 

mean, if I have to -- if they won’t stipulate to the 25 
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authenticity of this, I will represent to the Court that 1 

this is a true and correct copy of a letter that was 2 

sent to Mr. Lauten on April 6, 2018.  And I would 3 

request that this document be admitted, at this time.  4 

   MR. LAUTEN:  My objection is not to 5 

authenticity.  My objection is to relevance and hearsay.   6 

   MR. PENNINGTON:  Your Honor, the 7 

relevance is that this letter shows that I have agreed 8 

to put the funds into either Mr. Levinger’s trust 9 

account, my trust account or that of an offer to put it 10 

into that of a third party.  And it goes to the very 11 

heart, I mean, they have to show that there’s some 12 

imminent harm that the funds will be lost or depleted or 13 

removed.  And if those funds -- if I’m agreeing on 14 

behalf of my client, to put those funds and to hold them 15 

at the Trust, until the settlement or until this matter 16 

is finally resolved, there is no danger or imminent 17 

threat of the funds being lost or depleted because 18 

they’re going to remain in a trust account, either mine 19 

Mr. Levinger’s or some other third parties.   20 

   MR. LAUTEN:  This is important point, 21 

Your Honor, and this is the big issue here.  This is why 22 

we’re in a separate box.  This is an ownership issue at 23 

this point and Mr. Loewinsohn, back there, had this 24 

issue in the Hunton Hill fee dispute and that is this:  25 
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On the one hand you have the Mandal right line of cases 1 

that say, if you terminate your contingency fee lawyer 2 

without cause, you get the entire contingency fee 3 

interest but, if with cause, you get quantum meruit.  4 

   We’re not under that body of case law.  5 

The reason is because we’ve done the work.  The case is 6 

over.  It’s our property.  We own those funds.  We have 7 

a vested interest.  There’s no dispute here.   They 8 

can’t wait until aha, we’ve got a settlement now and we 9 

don’t want to pay you.  And when they argue we want to 10 

put it in Mr. Levinger’s account, he’s the one that is 11 

criticizing Mr. Vitullo in Exhibit 3, that you’ve just 12 

admitted.   13 

   Why should we surrender control of our 14 

money that we own?  We have a property right per Exhibit 15 

1 and 2 and they’re in evidence.  And those contingency 16 

fee agreements, the moment we do the work, we own it.  17 

Not their portion, our portion.  It works both ways.  We 18 

can’t hold their money any more than they can hold our 19 

money.  And if they think that it’s all protected 20 

because lawyers are subject to bar rules, well then, 21 

give it to us and let us put it in our trust account.   22 

   I mean under the rule of Goose v. Gander, 23 

it works both ways.  So, but that’s the big issue here, 24 

these aren’t disputed funds.  We own the property right, 25 
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because we’ve done the work.  The Tillery case and the 1 

Enoch case that I handed you, say they are estopped.  If 2 

you could do this Your Honor, every time Mr. Branson or 3 

Ted Lyon or somebody went and got a thirty or forty-4 

million dollar-settlement, it would be malpractice for 5 

the client to say, I’m firing you.  Let me keep the 6 

money we’ll go arbitrate.  Let me see if I can get a 7 

discount on what I already owe you.  People would do 8 

that if you could do that.  You can’t.  And that’s what 9 

Enoch said.   10 

   If we were six months before trial or 11 

three months before trial or a year before trial, 12 

absolutely.  But they can’t tie up the money that we now 13 

own.  That is the distinction between the former and the 14 

latter is we have done the work and now that Exhibits 1 15 

through 3 are in evidence, it is undisputed in this 16 

courtroom, that they terminated on the very day the 17 

settlement was announced, in here.  You’ve got 18 

undisputed proof that they terminated the day the case 19 

ended, for all practical purposes.   20 

   MR. PENNINGTON:  Your Honor -- 21 

   THE COURT:  All right.  It’s almost 5 22 

O’clock so let’s wrap it up. 23 

   MR. PENNINGTON:  I’ll make it quick, Your 24 

Honor.  You know, Rule 1.14 gives the Court the exact 25 
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remedy that needs to be applied in this case and that 1 

is, I mean, they don’t like it but, the ethical rules 2 

require that any disputed funds, be held in a large 3 

trust account or escrow account.  We’ve agreed to comply 4 

with that.  The only disagreement we’re having is the 5 

place where those funds are going to be held.   6 

   And Your Honor, I mean they may not, you 7 

know, he’s citing this good for the goose, good for the 8 

gander rule but, the bottom line here is, Rule 1.14 says 9 

exactly what the remedy is and that’s, it’s held in 10 

trust or escrow.  If they don’t like it, they can go to 11 

the Triple A, the arbitration panel, and ask them for 12 

some kind of injunctive relief or ask them to put the 13 

funds into the registry of the arbitration panel.   14 

   They have many other remedies available 15 

to them but, they don’t have the remedy of coming into 16 

this Court and asking for the funds to be deposited into 17 

the registry.  They waived it when they signed the 18 

arbitration agreement.  And the problem I’ve got right 19 

now is, I can’t fairly defend my client and explain to 20 

you, why they terminated their clients, and give you a 21 

full explanation, which I think if I could give it to 22 

you, I think it might affect whether or not you believe 23 

that they’re entitled to their fee or not.   24 

   I’m in a box right now and I shouldn’t be 25 
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here, because we should be in arbitration where I can 1 

explain to an arbitrator why my clients are disputing 2 

the fee.  Mr. Lauten is trying to put the burden on me 3 

and say that I have the burden to tell this Court the 4 

amount that’s in dispute.  I don’t have that burden.  5 

He’s the one who’s trying to have the Court put funds in 6 

the registry.   7 

   He’s got to come forward and tell the 8 

Court how much those funds are, without disclosing any 9 

settlement amount.  That’s why I said we would withhold 10 

the entire 45 percent.  I’m not going to give you an 11 

amount but, I’ll tell you the percentage and I’ve also 12 

asked them to tell me if they’ve got any expenses that 13 

they’ve incurred, and we’ll withhold those, too.  But 14 

all that can be done under the arbitration umbrella, and 15 

not in this Court.   16 

   Now, I did move to compel, in my 17 

response, on page three, at the bottom of my objection, 18 

I specifically asked this Court to compel that their 19 

claims be submitted to binding arbitration.  So, Mr. 20 

Lauten is incorrect on that.  They filed their petition 21 

in intervention at noon on Friday so, I have had all 22 

weekend, that’s it, to get ready.  But I did ask for 23 

that relief in my papers, my objection I filed, I asked 24 

the Court to compel this matter to arbitration.   25 
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   His other point about, he continues to 1 

repeat this line of cases, the Tillery case, which say 2 

that my plan is estopped, once they fully perform.  Well 3 

first of all, it’s a disputed issue about whether they 4 

have fully performed.  We have put that in our response 5 

that if that agreement is enforceable, which we have an 6 

issue over but, if it is enforceable, we believe that 7 

Mr. Vitullo’s firm breached that agreement.  And, I 8 

can’t go into the details as to why, because that would 9 

breach confidentiality and so forth but, one thing I can 10 

tell you is that the case law he relies upon, the 11 

Tillery case and the Enoch’s case, both of those cases 12 

were questioned by a more recent case, a Dallas Court of 13 

Appeals case, called Neece v. Lyon.   14 

   And this is a 2015 case, where the Dallas 15 

Court of Appeals specifically, addressed this issue, and 16 

they said that -- and this was a fight between a client 17 

and a lawyer over some fees, and then that case, the 18 

Court recognized that the clients could, even after the 19 

lawyer fully performed, the clients could assert a claim 20 

for restitution and rescission of the agreement, after 21 

the fact, and that they did have those defenses 22 

available to them.   23 

   MR. LAUTEN:  I’m the lawyer in that case.  24 

That was a barratry case; still pending and that’s not 25 
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what it says.  I represent Mr. Lyon in that case.  If 1 

you want to talk about it, that’s not what it says.  2 

It’s a barratry case.   3 

   MR. PENNINGTON:  Well, I --    4 

   MR. LAUTEN:  In fact, Rod Phelan and I 5 

did that case. 6 

   THE COURT:  Excuse me, sir.  I don’t 7 

allow –- 8 

   MR. LAUTEN:  I apologize for the 9 

interruption.  I’m sorry. 10 

   MR. PENNINGTON:  I’ve got a copy of the 11 

case Your Honor, if you want it. 12 

   THE COURT:  All right, thank you. 13 

   MR. PENNINGTON:  But the bottom line, 14 

Your Honor is whatever the remedy is and whatever 15 

defenses my clients may or may not have, those are all 16 

issues that should be decided in arbitration and not in 17 

this Court.  Your Honor, I just want to make sure before 18 

I finish, if I could get a ruling on my offer of exhibit 19 

four.  20 

   THE COURT:  Uh, let’s see -- 21 

   MR. PENNINGTON:  That was the April 6th 22 

letter, Your Honor. 23 

   THE COURT:  Any objection? 24 

   MR. LAUTEN:  I object to relevance and 25 
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hearsay. 1 

   MR. PENNINGTON:  Your Honor, I apologize, 2 

I misspoke.  I said Exhibit 4, It’s Defendants Exhibit 3 

1, that I handed to you, I apologize.   4 

   THE COURT:  Sir? 5 

   MR. LAUTEN:  Here’s the problem with the 6 

relevance: 1.14 that he keeps citing you about putting 7 

the money in the lawyer’s trust account, that’s this 8 

lawyer’s trust account.  Not the person criticizing is 9 

over here.  If he wants us to put the disputed money in 10 

Mr. Vitullo’s trust account as 1.14 says, and hold it 11 

there, I have no problem with that.   12 

   MR. PENNINGTON:  Your Honor, but -- 13 

   MR. LAUTEN:  Hold on, let me finish. 14 

   MR. PENNINGTON:  Sorry.  15 

   MR. LAUTON:  But, what he’s trying to say 16 

is, the ethical rule when there’s a dispute between a 17 

lawyer and a client, it goes in that lawyer’s trust 18 

account.  That’s Mr. Vitullo.  What he’s saying is put 19 

the money in this lawyer’s account, who follows our 20 

instructions, not yours.  Well what happens when that 21 

happens, Your Honor?  Who’s going to tell Mr. Levinger 22 

what to do with that money?  A Court’s going to have to 23 

tell him to give it back.  He’s not going to give it 24 

back to us because he thinks it’s right.  It’s our 25 
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property. 1 

   THE COURT:  Okay.  Mr. Beckwith? 2 

   MR. BECKWITH:  Yes, Your Honor, just 3 

briefly.  The status quo as we are here today, is we 4 

have a Rule 11 Agreement that’s been filed with the 5 

Court, there was an announcement that announced that the 6 

heirs and JPMorgan had reached a settlement.  There is a 7 

definitive, confidential term sheet and the parties are 8 

negotiating a final definitive settlement agreement.  9 

The money that is part of the settlement, is at JPMorgan 10 

today.  A material term of the settlement is 11 

confidentiality and I don’t think Mr. Vitullo, Mr. 12 

Lauten, Mr. Pennington, Mr. Levinger or anybody wants to 13 

violate that.  But the material term of the settlement 14 

is the confidentiality.   15 

   I’ve expressed to you my deep concern 16 

that after all of the time that you invested in the 17 

judgment hearing last week, I do think it would be 18 

inappropriate for Your Honor to gain knowledge of the 19 

heirs’ settlement, as you’re trying to weigh the 20 

decision on the judgment of that important decision.  21 

Here’s what -- I did say earlier that I joined in Mr. 22 

Pennington’s request for the trust account.  I join in 23 

Mr. Lauten’s request, too.  There are five lawyers in 24 

front of the bar here, all of whom are duty bound to 25 
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keep money in their trust account subject to licensure 1 

literally, their state bar license hangs on the line.  2 

And so any of the five lawyers ought to be able to take 3 

the money, Mr. Vitullo, Mr. Lauten, anybody.   4 

   The other thing I suggested, when I was 5 

on the phone this morning trying to solve this is, there 6 

are a ton of banks and title companies and trust 7 

companies.  Your Honor could say, you-all go find one 8 

and send it there.  But I think those are the simple 9 

solutions here.  So then, we can keep the settlement on 10 

track, and then let the lawyers go fight about it as 11 

they need to fight about it in arbitration, or in Your 12 

Honors Court.  But let’s just find a place to put the 13 

money.  There are five trust accounts here that we could 14 

put it in or, in a bank or, a title or, a trust company.  15 

I hope that’s helpful. 16 

   MR. LAUTEN:  And to Mr. Beckwith’s point, 17 

we’re happy to agree to an independent third party to 18 

hold this money, as long as, it’s subject to your order 19 

on when it gets released.  If you simply just tell us to 20 

leave and put it in Mr. Levinger’s trust account, we’re 21 

never going to get that money back until we go to you or 22 

a different court and say give it back.  That’s why we 23 

need the Court to maintain jurisdiction over the corpus.  24 

But I don’t have a problem with Mr. Beckwith’s 25 
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suggestion, if it’s a third-party escrow agent or bank 1 

or whoever.   2 

   But Mr. Levinger, he’s a great lawyer, 3 

dear friend of mine; he answers to his clients as we all 4 

do.  He doesn’t answer to me and he doesn’t answer to 5 

Mr. Vitullo.  If you want to do a third party, that’s’ 6 

duty bound to follow the order of you or this Court, I’m 7 

fine with that. 8 

   THE COURT:  All right.  We need to wrap 9 

up.  We’re past the allocated time.  Can you hear me? 10 

   MR. PENNINGTON:  I’m sorry? 11 

   THE COURT:  I said can you hear me? 12 

   MR. PENNINGTON:  Yes, Your Honor. 13 

   THE COURT:  Okay.  This is my concern and 14 

you know we have invested a considerable amount of time 15 

in this Hopper case.  And, I guess, Mr. Pennington, I 16 

believe that your clients have created a problem that 17 

jeopardizes all the work that’s in this case.  And I’m 18 

concerned that, I mean based on what I’m hearing from 19 

Mr. Beckwith, I’m just kind of reading between the lines 20 

and basically, he’s saying that they’re negotiating the 21 

terms of the agreement.   22 

   And so, I guess one of my concerns is, 23 

that the agreement may fall apart, which would be 24 

problematic for your clients and possibly, for this 25 
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case.  And also, there’s an intervention that was filed, 1 

which means that it may be problematic, in terms of 2 

getting a final judgment on all of the work that has 3 

already been done.  And with respect to your client’s 4 

concerns about -- I mean, there’s something here that I 5 

don’t understand.   6 

   I don’t understand how Mr. Levinger and 7 

Mr. Cecere were the Appellate Counsel on a case with Mr. 8 

Vitullo and now they’re on opposite sides.  So, that’s 9 

not clear to me how that works and I find that an odd 10 

posture.  And I find it an odd posture to suggest that 11 

given that circumstance, that Mr. Levinger should be the 12 

person that I should trust to hold the funds.  Because 13 

it appears that his interest now, is adverse to Mr. 14 

Vitullo.   15 

   And, of course, you’ve got the Court in 16 

the position of, you don’t want me to understand what 17 

the settlement is because of the effect on the 18 

confidentiality, and Mr. Beckwith doesn’t want the Court 19 

to know or doesn’t want it put into the Court registry 20 

because, somebody can do the math and figure out what 21 

they paid.  And so, you know, when I look at the root 22 

cause of all this problem, it comes back to your clients 23 

and your client’s decisions.   24 

   And I’m concerned that, I mean, I 25 
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understand that there’s an issue with respect to whether 1 

or not the arbitration agreement is enforceable but, I 2 

don’t think that the issue should be whether or not the 3 

Court has authority to protect whatever assets are in 4 

the case or not in the case.  And you know, I’m really 5 

challenged to understand why this issue cannot be worked 6 

out because of the risk to all of the work that we have 7 

put into this case.  And I --  8 

   MR. PENNINGTON:  As to that point, Your 9 

Honor, and I’m not trying to interrupt you, I apologize 10 

but, as to that very issue, I mean, I heard Mr. Lauten 11 

just agree on behalf of his clients, that they would do 12 

that, with a third party.                                        13 

   THE COURT:  Well, I have been party to 14 

cases, in fact, I probably have some cases down here 15 

where there’s been some funny business with trust 16 

accounts, so I’m not persuaded that that’s the most 17 

protection that I can give, okay because, even if I put 18 

funds in a trust account, that person is not bonded.  19 

And that law firm may not be bonded sufficiently or 20 

insured sufficiently if that person decides to take a 21 

permanent vacation on that money.   22 

   And so, I mean, I’m very concerned about 23 

the protection of everyone’s interest but, I think that, 24 

you know, I’m kind of in a box too, without knowing what 25 
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I’m protecting.  I mean, as I said, this whole thing has 1 

developed from your clients’ decisions.  And your 2 

clients are not providing the Court, in my judgment, an 3 

appropriate resolution.  So, I mean, I’m willing to give 4 

you a chance to talk with Mr. Lauten but, I mean, maybe 5 

the resolution is that Chase Bank keeps the money, until 6 

you-all work out your disputes. 7 

   MR. BECKWITH:  That’s what I was just 8 

asking my client, Your Honor, but the settlement --  9 

   MR. LAUTEN:  I think we’re okay with 10 

that.   11 

   MR. BECKWITH:  The final terms of the 12 

settlement is that we have finality, you can sign the 13 

settlement agreement and then, the money can be funded, 14 

once the arbitration is solved. 15 

   THE COURT:  Well, I’m not -- 16 

   MR. LAUTEN:  Well, I’m not agreeing to 17 

that part.  But, I was with you until you said 18 

arbitration. 19 

   THE COURT:  I’m not going to say whether 20 

or not -- I need to read this stuff -- but I’m not going 21 

to say whether or not I’m going to refer you to 22 

arbitration today.  But I am saying to you that I think 23 

it’s disingenuous to suggest that the assets will be 24 

protected.  And no disrespect to Mr. Levinger or any of 25 
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you-all but, I just, -- You know, the bar rules, and I 1 

teach ethics all the time, are, you know, they’re the 2 

rules but they’re not the protection. 3 

   MR. BECKWITH:  Your Honor, I didn’t mean 4 

to suggest arbitration order, Your Honor, but we are 5 

happy to finalize settlement and the money will just sit 6 

there and someday, be funded upon the proper orders of 7 

the arbitrators or the Court. 8 

   MR. LEVINGER:  Well, for clarity, the 9 

portion of the money that indisputably belongs to the 10 

clients, should go to the clients.   11 

   THE COURT:  Well, sir, I mean, they have 12 

created this problem.  And so, why should I put them in 13 

a better position than they were in, before they created 14 

this problem? 15 

   MR. PENNINGTON:  Your Honor, with all due 16 

respect, I mean, my clients haven’t really been afforded 17 

an opportunity to explain their position.   18 

   THE COURT:  Well, but you come down here, 19 

I mean, I guess my frustration is I’ve spent a huge 20 

amount of time on this case, and I would expect, that as 21 

officers of the Court, that issues like this would have 22 

been worked out.  I understand that they haven’t and 23 

that’s why you’re here but, as I said, I’m really 24 

concerned about the impact on getting to a point of 25 
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final judgment on the underlying case.  And what you’re 1 

doing is basically, you’re taking the Court’s time away 2 

from that case, moving into this issue.   3 

   MR. PENNINGTON:  Well Your Honor, we’re 4 

not doing that.  That’s what Mr. Vitullo’s doing. 5 

   THE COURT:  Well, you are doing it. 6 

   MR. LAUTEN:  We got terminated, yeah, 7 

sorry. 8 

   THE COURT:  Okay, you are doing it.  I 9 

mean I have a mountain of stuff to read from the last 10 

couple days of the hearing and now, I’m having to turn 11 

my attention to this issue and that’s a problem.  12 

   MR. PENNINGTON:  Well and I regret that 13 

you’re having to do that, Your Honor and that’s why I’ve 14 

asked for this matter to be compelled in arbitration. 15 

   THE COURT:  Well and as I said, I have to 16 

even read a lot of stuff to decide whether or not that 17 

makes sense to me.  And, you know, I haven’t been fully 18 

informed on that issue because, I mean, this is just 19 

basically, a TRO hearing.  And I’m sure that you have 20 

more information to provide me on whether or not the 21 

arbitration provision is enforceable, or whether or not 22 

there’s waiver.   23 

   I’m not in a position to make that 24 

decision, today but, I need a resolution that protects 25 
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the alleged property interest that Mr. Vitullo or Mr. 1 

Lauten is asserting and I want to come up with something 2 

that is fair to your clients, as well as protect the 3 

interest of JPMorgan Chase, and hopefully not damage Ms. 4 

Hopper’s interest.   5 

   MR. PENNINGTON:  Your Honor, if Mr. -- 6 

   MR. LOEWINSOHN:  Your Honor, if I may 7 

state on that.  Your Honor raises obviously, a very 8 

important procedural point.  I’m just going to put all 9 

parties on the notice here that, we’re going to need to 10 

figure out procedurally how to remove this action from 11 

the rest of the actions because, it will prejudice Mrs. 12 

Hopper from obtaining her final judgment.  And I will be 13 

speaking to all counsel here about dealing with these 14 

proceedings and separating them out. 15 

   MR. PENNINGTON:  We can sever.  We’ll 16 

agree to severance.  It’s no problem.  Don’t worry 17 

Allan.     18 

   MR. LEVINGER:  Further, Your Honor, --  19 

   THE COURT:  I don’t know that The Court’s 20 

going to agree to it so we just need to -- I need to 21 

have all of the information before I make that decision.  22 

I mean you’re piling the decisions that I need to make 23 

pretty high that’s what I’m saying to you.  And I’m 24 

willing to make the decisions but, I think that you 25 
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can’t -- you can’t expect me to just agree with you. 1 

   MR. PENNINGTON:  Your Honor, what I heard 2 

Mr. Beckwith offer just a moment ago was that his client 3 

would be willing to retain the funds, the disputed 4 

amount and that --  5 

   THE COURT:  If I agree that Mr. 6 

Beckwith’s client retain the funds, he’s going to retain 7 

all of it.   8 

   MR. PENNINGTON:  Well Your Honor -- 9 

   MR. BECKWITH:  Your Honor, we are not -- 10 

I’m not retaining them in some sort of special escrow 11 

account.  I’m just agreeing not to pay them until 12 

somebody tells me the settlement is scheduled. 13 

   MR. PENNINGTON:  Your Honor, -- 14 

   MR. BECKWITH:  When the settlement 15 

agreement is done, it’s going to be signed.  But then 16 

the funding of the settlement can depend upon 17 

appropriate orders of the Court or the arbitrators. 18 

   THE COURT:  I mean, why should I put your 19 

clients in a better position and they’ve created this 20 

issue? 21 

   MR. PENNINGTON:  Your Honor, the reason 22 

why is because Rule 1.14 is -- 23 

   THE COURT:  Sir, I’m very familiar with 24 

1.14.  And as I said, I don’t agree that a trust account 25 
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just of -- 1 

   MR. PENNINGTON:  And no, I’m not talking 2 

about that right now, Your Honor.  What I was going to 3 

say was Rule 1.14 addresses the portion that’s 4 

undisputed. 5 

   THE COURT:  Well but, you’re unwilling to 6 

tell me what’s disputed or undisputed or why there is a 7 

dispute and so, I am without sufficient information to 8 

make an informed decision. 9 

   MR. PENNINGTON:  I’m sorry Your Honor, 10 

but as to that issue, I think my letter, Defendant’s 11 

Exhibit 1, the April 6th letter says that the amount, we 12 

can calculate the amount without telling the Court 13 

because we know that they’re claiming a 45 percent 14 

interest.  So what I’m suggesting is that if Mr. 15 

Beckwith wants to retain 45 percent of the settlement 16 

proceeds, and not pay that portion -– 17 

   THE COURT:  I’m not --  18 

   MR. LAUTEN:  I can’t agree to that. 19 

   THE COURT:  We’re not saying the same 20 

thing, sir.  If I have to order Mr. Beckwith to retain 21 

the settlement, I’m going to order him to retain all of 22 

it -- 23 

   MR. PENNINGTON:  Can I just point out one 24 

other thing? 25 
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   THE COURT:  -- if that’s the option I 1 

select. 2 

   MR. PENNINGTON:  The other part of that 3 

is that, what you’re saying now is you’re going to order 4 

the entire amount -- 5 

   THE COURT:  I said if I make that 6 

decision, it’s going to be the entire amount. 7 

   MR. PENNINGTON:  And the only reason -- I 8 

disagree with that Your Honor position -- 9 

   THE COURT:  I understand. 10 

   MR. PENNINGTON:  And I just want to 11 

specifically point out that Rule 1.14 does say 12 

specifically, that if there’s any amount that is not in 13 

dispute, that at least that portion, should be paid to 14 

the client. 15 

   THE COURT:  All right well they’re not 16 

telling me that any of that is not in dispute.  Are you 17 

saying that it’s all in dispute or not? 18 

   MR. LAUTEN:  That’s exactly right, Your 19 

Honor. 20 

   MR. PENNINGTON:  That is not true, Your 21 

Honor. 22 

   MR. LAUTEN:  I’m telling you my position.   23 

   MR. PENNINGTON:  Well, they put in their 24 

papers that they’re only disputing the percentage that 25 
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they’re owed, under the contract. 1 

   THE COURT:  Well, as I said, I don’t have 2 

any information to respond to.  I’m not saying yes or 3 

no.  I don’t know what I am dealing with.  And I’m 4 

prohibited from knowing what I’m dealing with so, you 5 

know, you’ve kind of got me in a difficult spot.  Well I 6 

haven’t read all this.  I will look at it and I’ll look 7 

at your cases.   8 

   MR. LAUTEN:  May I leave my proposed 9 

order, Your Honor? 10 

   THE COURT:  If there’s something else 11 

that you think you can tell me that would be helpful, 12 

I’m open to that.   13 

   MR. PENNINGTON:  Your Honor, before we 14 

leave, can I just get a formal ruling on my offer of 15 

Defendant’s Exhibit 1? 16 

   THE COURT:  All right.  I’ll admit 17 

Defendant’s 1.  18 

[Defendant’s Exhibit No. 1 admitted] 19 

   MR. LAUTEN:  Can I approach, Your Honor? 20 

   THE COURT:  Yes. 21 

   MR. LAUTEN:  This is a proposed TRO and a 22 

proposed order for deposit into the registry.  And if 23 

you want, I’ve got it on a thumb drive in Word so, 24 

you’re welcome to it or however, you want. 25 
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   THE COURT:  All right. 1 

   MR. BECKWITH:  And Your Honor, I do 2 

object to the temporary restraining order to the extent 3 

that it calls for certain amount of money to be placed 4 

into the registry of the Court.  I think that ruling 5 

will jeopardize these proceedings, jeopardize Your Honor 6 

as you are trying to work out the judgment with respect 7 

to Mrs. Hopper and the JNOV take nothing judgment that I 8 

requested or the judgment Mr. Loewinsohn requested and 9 

so, we would object.   10 

   Perhaps, an easier solution is to simply 11 

order that the funds be placed in some other well-known 12 

bank.  Bank of America could take the funds I’m sure, 13 

Wells Fargo could take the funds, somebody could take 14 

the funds or you could order these parties to sit down 15 

and try to find a place to put these funds but, we would 16 

object to Your Honor and the registry. 17 

   MR. LEVINGER:  I join in that objection 18 

for a slightly different reason, Your Honor and that is 19 

if a certain percentage goes into the registry of the 20 

Court, that would allow the public to determine what the 21 

amount of the settlement is and that’s confidential.  22 

   MR. BECKWITH:  I hope I was making that 23 

clear but that is the principal objection. 24 

   MR. LAUTEN:  We’re happy to let JPMorgan 25 
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 Chase hold all of it as long as it takes. 1 

   THE COURT:  Any redaction or anything 2 

new? 3 

   MR. PENNINGTON:  Nothing new, Your Honor.  4 

I think it would be improper to order that they hold all 5 

of it.  6 

   THE COURT:  Well, thank you very much. 7 

   MR. LAUTEN:  Thank you for your time, 8 

Your Honor. 9 

   MR. PENNINGTON:  Thank you, Your Honor. 10 

 11 

 [End of Proceedings] 12 
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P R O C E E D I N G S  1 

   THE COURT:  This is PR-11-3238 in the 2 

Estate of Max D. Hopper.  May I have the attorneys 3 

announce, please? 4 

   MR. LAUTEN:  Good Morning, Your Honor, 5 

Brian Lauten appearing on behalf of the Intervenors, 6 

Fee, Smith, Sharp & Vitullo and John Malesovas. 7 

   MS. JOHNSON:  Your Honor, Anne Johnson 8 

and Jim Pennington and Andrew Guthrie here on behalf of 9 

the intervention Defendant Stephen Hopper and Laura 10 

Wassmer. 11 

   THE COURT:  Your last name is Johnson? 12 

   MS. JOHNSON:  Johnson; thank you, Your 13 

Honor. 14 

   THE COURT:  And Mr. Pennington.   15 

     Sir? 16 

   MR. LOEWINSOHN:  And Your Honor, Alan 17 

Loewinsohn, here on behalf of the Plaintiff Jo Hopper. 18 

   MR. BECKWITH:  Your Honor, good morning, 19 

Van Beckwith and Jessica Pulliam on behalf of JPMorgan 20 

Bank in its corporate capacity as well as in its 21 

independent administrator capacity. 22 

   THE COURT:  All right.  We’re here on the 23 

matter of the Temporary Injunction as well as the 24 

Defendant’s Motion to Compel Arbitration.  All right, 25 
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let’s proceed. 1 

   MS. JOHNSON:  Your Honor, in terms of the 2 

order that we take the arguments today, I wanted to 3 

request that we do consider the Motion to Compel 4 

Arbitration first, and -- 5 

   THE COURT:  No, ma’am.   6 

   MS. JOHNSON:  Okay. 7 

   THE COURT:  That was not set first. 8 

   MS. JOHNSON:  Okay, Your Honor, can I 9 

just be heard for 30 seconds, because I think we can 10 

short circuit the temporary injunction issue because 11 

they are now moving for injunctive relief pursuant to 12 

the Texas Arbitration Act, so if this Court doesn’t 13 

order arbitration, then the statute that they are now 14 

relying on really doesn’t apply.  We could cover the 15 

arbitration issue very quickly, Your Honor. 16 

   THE COURT:  Thank you. 17 

   MS. JOHNSON:  Okay. 18 

   THE COURT:  Yes, sir. 19 

   MR. LAUTEN:  Good Morning, Your Honor, 20 

I’d like the chance to fully open, if I could, before we 21 

start the injunction. 22 

   THE COURT:  All right, how long do you 23 

need? 24 

   MR. LAUTEN:  Just a couple of minutes. 25 
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   THE COURT:  All right. 1 

   MR. LAUTEN:  There’s three things we have 2 

to prove to you today:  We’ve got to prove a probability 3 

of success on the merits; we’ve got to prove a 4 

irreparable harm; and we’ve got to prove no adequate 5 

remedy and law.  That’s if you grant an injunction, but 6 

germane to all of that, is your power to simply, put 7 

money in the registry, which is a non-appealable order, 8 

which doesn’t even require injunctive relief.   9 

   Let me start with this issue, because 10 

this seems to be the issue primarily in dispute, and 11 

that is this argument out there that we have nothing to 12 

fear about dissipation of assets.  Let me start with 13 

that.  Number one: Albeit the settlement’s confidential, 14 

I think it’s important that the Court in camera, looks 15 

at that amount, for the simple reason if no other, 16 

number one:  We’ve got to show that they got a benefit 17 

by our representation and two; the more important issue 18 

is they’re not bonded.  Nobody in this Court is bonded 19 

with respect to the settlement.   20 

   This is really important.  Mr. Vitullo is 21 

the seventh, the seventh lawyer hired by these clients 22 

in this case.  All seven were fired.  Six out of the 23 

seven, including Mr. Vitullo, were not paid in whole or 24 

in part, what they were owed when they were fired.  The 25 
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one that was paid was smart enough to get his money up 1 

front.  We find out earlier this week that this isn’t a 2 

legitimate business dispute, Judge.  It’s not.  This was 3 

a long, thought out and planned attempt to avoid paying 4 

Mr. Vitullo.   5 

   In August of 2017, Dr. Hopper starts 6 

surreptitiously recording Mr. Vitullo, his lawyer.  He 7 

starts tape recording him, right after the verdict and 8 

he’s tape recording him all the way through February 23rd 9 

of 2018, behind his back.  We find this out earlier this 10 

week.  Meanwhile, we find out that Mr. Pennington, he 11 

wasn’t brought in at the last minute to make this 12 

termination.  He was hired in October.  October.  He’s 13 

the legal malpractice lawyer.  Then we find out -- you 14 

made a great point of the TRO -- why is it that Mr. 15 

Levinger, the appellate lawyer, is sitting at one table, 16 

seemingly adverse to trial counsel, whose supposed to be 17 

working with him, at the other table.   18 

   Meanwhile, the termination letter is 19 

offered to evidence in the expert, who says that Mr. 20 

Vitullo made mistakes and should be paid as the 21 

appellate lawyer, Mr. Levinger.  Well let me tell you 22 

what we find out this week.  As early as October, Mr. 23 

Levinger is interfacing with Mr. Pennington, the legal 24 

malpractice lawyer.  And in his billing records, Mr. 25 
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Levinger is constantly talking to Mr. Pennington, 1 

despite the fact that Mr. Levinger never even went and 2 

got the entire trial transcript, it’s his opinions to 3 

the legal malpractice lawyer in the termination letter 4 

as to why the guy he’s supposed to be helping affirm the 5 

verdict should be fired.   6 

   And this is what is so disturbing to me 7 

and I’ll prove this to you.  Mr. Levinger reaches a 8 

settlement in the afternoon of April 3rd.  He knows he’s 9 

got a settlement, it’s in an email and we’ve got those 10 

emails.  After Mr. Levinger knows he’s got a settlement, 11 

he emails Mr. Vitullo and says, hey what’s our argument 12 

going to be on these jury charge responses?  Why in the 13 

thunder is the appellate lawyer for six months, talking 14 

to the legal malpractice lawyer, when my clients are 15 

surreptitiously being tape recorded?   16 

   And after he knows he’s got a settlement, 17 

instead of saying let’s go celebrate, let’s all get 18 

together and go have a cocktail, he’s emailing Mr. 19 

Vitullo asking what his arguments are going to be.  Why?  20 

Because he’s trying to set him up because he knows the 21 

next day, he’s going to be fired.  Your Honor, and let 22 

me tell you what else happened.  While your TRO was 23 

pending, after we had a restraining order hearing, these 24 

clients go huddle up with JPMorgan Chase to enter into a 25 
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more comprehensive settlement agreement and there’s 1 

language in there, we’re convinced, deals with our lien 2 

rights.   3 

   I had to deal with three different 4 

lawyers in two different states to try to get my hands 5 

on this settlement agreement, which I have not seen.  I 6 

talked to this guy Bob Sax in Los Angeles, he’s not even 7 

admitted in this case, who gives me a bunch of grief and 8 

we go round and round.  I said look, I’ll make this real 9 

simple.  You redact out all of the confidential parts of 10 

the settlement, you can designate it’s highly 11 

confidential under the protective order, no problem.  12 

They won’t do that.  So I haven’t even seen the 13 

settlement agreement.   14 

   I got a nasty letter from Mr. Beckwith 15 

yesterday that I’m making misrepresentations to the 16 

Court, because I had a chance to go see the settlement 17 

and I just turned them down.  The bottom line is these 18 

people have, in my opinion committed a fraud, because 19 

the entire time Mr. Vitullo is trying to do his job and 20 

protect the record on appeal, he doesn’t know that 21 

surreptitiously these clients are tape recording him for 22 

six months.  They have lawyers that I think knew while 23 

Mr. Vitullo is on the pleadings that they were being 24 

tape recorded, because when I asked those questions, oh 25 
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that’s privilege.   1 

   I said Mr. Pennington, please tell me you 2 

didn’t know this; he wouldn’t answer that question.  So 3 

absolutely, there’s a fear of dissipation of assets.  4 

Absolutely, if the money goes to these people, we’ll 5 

never see it again and like I said, this is a legitimate 6 

business disagreement.  They’re sitting outside the bank 7 

in the getaway car waiting to go.  That’s what’s 8 

happened since the beginning.  Probability of success on 9 

the merits.   10 

   I would just beg you to allow us to play 11 

the video tape of Ms. Wassmer and Dr. Hopper from their 12 

depositions.  I’ll limit it to ten minutes and here’s 13 

what they’ve admitted to.  They’ve admitted to the 14 

things that they have to admit to, to not have anything 15 

to arbitrate, nothing to complain about and get us paid.  16 

We have a summary judgment that we’ve already filed.  17 

They’ve admitted they accepted the benefits of Mr. 18 

Vitullo’s hard work.   19 

   That includes the DEC action that Mrs. 20 

Hopper filed on the attorney’s fees claim that you ruled 21 

on, the multi-million dollar deal.  Mr. Vitullo wasn’t 22 

even retained on that, but he came down there and 23 

handled it.  He represented these people to a verdict.  24 

He represented these people through settlement.  He 25 
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stood by them the entire time.  They accepted those 1 

benefits.  They admitted that he performed a valuable 2 

service.   3 

   I can’t talk to you right now about the 4 

settlement offers.  I can’t talk to you right now about 5 

the settlement they got for I guess the third set of 6 

lawyers they fired, on their behalf.  I can’t talk to 7 

you right now about the great result, because it’s all 8 

confidential, but let me tell you what I can tell you.  9 

They can’t use it as a sword and shield.  They can’t 10 

argue to you oh, well he didn’t do a good job and then 11 

not tell us or not have the Court know what that result 12 

was, but they admit they accepted the work and admitted 13 

it was valuable.   14 

   That’s all I have to prove under Tillery.  15 

Under Enochs, once they accept the work, they’re 16 

completely estopped.  They’re not only estopped to avoid 17 

paying, they’re estopped to go argue about it.  There’s 18 

nothing to arbitrate.  We’ll get to that in a minute, 19 

but they’re estopped, period.   20 

   So, at the end of the day there is 21 

absolutely a probability of success on the merits, there 22 

is irreparable harm, and the reason there is no adequate 23 

remedy at law is because a judgment to these people 24 

means nothing, if you can’t collect it.  They’re not 25 
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bonded.  They can’t respond in damages or they simply 1 

won’t.  And if I need to call all six lawyers, who have 2 

been stiffed by these people, I’ll do it.  Thank you.  3 

   MR. PENNINGTON:  Your Honor, for the 4 

record, we do object the proceeding on the injunction 5 

while the Motion to Compel is pending, but I will 6 

address the temporary injunction argument. 7 

   THE COURT:  Okay, I need to have you 8 

speak up.  I have some background noise here.  9 

   MR. PENNINGTON:  Very well, Your Honor.  10 

   THE COURT:  All right. 11 

   MR. PENNINGTON:  Just for the record, 12 

Your Honor, I was objecting to the proceeding on the 13 

temporary injunction, without an opportunity to argue 14 

the Motion to Compel, but -- 15 

   THE COURT:  Well, I didn’t say that you 16 

don’t have an opportunity, I was just commenting on the 17 

fact that this was set first and then the Motion to 18 

Compel Arbitration was set second, so I’m just following 19 

the order. 20 

   MR. PENNINGTON:  Understood, Your Honor 21 

and I just wanted to note our objection on the record 22 

and the procedural way that this hearing is taking 23 

place.  I think the law does make it clear that the 24 

Motion to Compel Arbitration should be heard first, but 25 
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I just wanted to put it on the record, that’s all.  With 1 

respect to the injunction, Your Honor, we disagree with 2 

a number of things Mr. Lauten said, but most 3 

importantly, he told you there were three things he has 4 

to prove in order to prevail on the temporary injunction 5 

hearing.   6 

   The probability of success on the merits, 7 

we dispute that issue.  I don’t think that Mr. Lauten 8 

can meet his burden, but the other two elements are even 9 

more glaring in this case.  There is no evidence of any 10 

imminent harm at all.  And in fact, as one of the things 11 

that we’ll get into is Mr. Lauten mentioned was that he 12 

received this letter from Mr. Beckwith yesterday, with 13 

respect to the hearing today, and some of the pleadings 14 

that Mr. Lauten has filed.   15 

   I know Mr. Beckwith has offered to show 16 

the compromise settlement agreement to Mr. Lauten and 17 

all he asked was that he sign a Rule 11 Agreement, 18 

confirming that he would agree to maintain the 19 

confidentiality of that agreement, and I believe there 20 

may have been a few other terms.  But Mr. Lauten was 21 

given an opportunity to look at the confidential 22 

settlement agreement between my clients and JPMorgan 23 

Chase.   24 

   But, as Mr. Beckwith pointed out to Mr. 25 
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Lauten very clearly in a letter just yesterday, he 1 

advised Mr. Lauten that one of the conditions precedent 2 

to any funding by JPMorgan of the settlement is that the 3 

-- One of the conditions precedent is that the funding 4 

of the actual settlement amount is contingent upon 5 

JPMorgan Chase receiving a release of lien from Mr. 6 

Vitullo and his law firm.   7 

   THE COURT:  Say that again, please. 8 

   MR. PENNINGTON:  That one of the 9 

conditions that has to be satisfied before JPMorgan 10 

Chase will fund any part of the settlement, is that 11 

JPMorgan Chase must be provided with a release of lien 12 

of the attorney’s lien, that’s been asserted by Mr. 13 

Vitullo’s firm and Mr. Malesovas’ firm in this case.  14 

And, Mr. Beckwith made it clear to Mr. Lauten that 15 

JPMorgan Chase has no intent on funding the settlement 16 

until they receive a release of lien from Mr. Vitullo 17 

and his law firm, in this case.   18 

   So, until that event happens, there will 19 

be no funding of the settlement and there is no imminent 20 

harm that anybody is going to receive any money, in this 21 

case.  So, and we’ll get into that in the case, later 22 

into the case in chief, but I did want to make the Court 23 

aware of that.  So, the position that the intervention 24 

Plaintiffs have asserted in this case is they’re trying 25 
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to show that there is some imminent danger that the 1 

settlement funds are going to be paid and that they 2 

won’t be able to get their interest in the money.  That 3 

argument is just a fallacy.  There is no -- that’s not 4 

going to happen.   5 

   The only person right now that controls 6 

whether the funding will go through is Mr. Vitullo and 7 

his law firm.  So, until he provides that release of his 8 

lien that he’s asserted in this case, there will be no 9 

funding of the settlement.  JPMorgan is not obligated to 10 

pay the settlement under the agreement.   11 

   Your Honor, the other evidence that I 12 

believe that we’ve previously discussed at the TRO 13 

hearing is the fact that, for a separate reason there’s 14 

no imminent harm, because Plaintiff’s, or excuse me, the 15 

Defendant’s in this case, my clients have offered to 16 

place the disputed fee amount into a separate trust 17 

account, whether it’s one of the attorney’s trust 18 

account or an independent third party escrow account or 19 

trust account.  We’ve offered to do that and to give 20 

those assurances to Mr. Vitullo and his firm and Mr. 21 

Malesovas so that they know that those funds will not be 22 

paid to my clients, until this fee dispute matter has 23 

been resolved. 24 

   THE COURT:  Are you talking about all the 25 
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funds or just the alleged disputed amount of the funds? 1 

   MR. PENNINGTON:  Well, as to that 2 

particular offer, it applies only to the disputed amount 3 

of the funds.  The attorney’s fees that are in dispute 4 

as well as their expenses.  But to be clear, Your Honor, 5 

so there’s no confusion on this issue, the letter and 6 

the condition precedent of the entire settlement being 7 

funded, that goes to the entire amount of the 8 

settlement.   9 

   So JPMorgan Chase has said they’re not 10 

funding anything, not one penny of the settlement, until 11 

they receive a release of lien from Mr. Vitullo and his 12 

firm.  You know, the other, the third element that Mr. 13 

Lauten has to show is that he has no adequate remedy at 14 

law, and that’s just simply not the case here.  They do 15 

have an adequate remedy.  They’re actually suing for 16 

breach of contract, trying to enforce the contract and 17 

they claim an amount of money, a certain amount of fees 18 

and expenses that they’re claiming as damages, so they 19 

do have adequate remedy in this case.   20 

   Mr. Lauten made a point about the fact 21 

that nobody is bonded.  There’s no requirement that 22 

anybody be bonded but more importantly, the funds are 23 

not being paid, so that shouldn’t even be an issue for 24 

the Court in this case.  Mr. Lauten mentioned about that 25 
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there were seven different attorney’s that my clients 1 

fired in this case and you know, there were -- it’s 2 

ironic because Mr. Vitullo represented my clients with 3 

respect to at least one of those claims and he is the 4 

one who advised the clients with respect to that fee.  5 

But, if we have to get into all of the evidence that 6 

they intend to, I’ll object to much of that coming into 7 

evidence because, I think they’re just trying to show 8 

evidence of other bad acts to show that my clients 9 

conformed with that same behavior in this case so, I 10 

don’t think that that’s admissible.   11 

   With respect to Dr. Hopper’s recorded 12 

conversations, I think what you’re going to hear about 13 

that is that the reason Dr. Hopper started recording 14 

these conversations, in August of 2017, was because he 15 

received a frantic phone call from Taylor Horton, an 16 

associate who worked for Fee Smith.  Mr. Horton was one 17 

of the attorney’s at that law firm who had been working 18 

on the case and he was responsible for getting the case 19 

ready for trial.   20 

   Mr. Horton called Dr. Hopper and told him 21 

he was very concerned about the case because he was 22 

actually unable to get a hold of Mr. Vitullo.  He had no 23 

idea of where he was, trial was coming up in and a week 24 

or a week-and-a-half and Mr. Horton was panicking 25 
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because he didn’t know how to get the case ready for 1 

trial or what to do.  So, Dr. Hopper became concerned 2 

and started recording the conversation with Mr. Horton 3 

at that point.  There were also some other matters that 4 

Mr. Horton told Dr. Hopper that he was concerned about, 5 

about the way the case was being handled.   6 

   Under the contract, the contingency fee 7 

contract, the clients, it’s very clear in the contract 8 

that the clients are not supposed to be paying for any 9 

of the expenses, but yet, they were being charged with 10 

all of the expenses in the case and they were being 11 

required to pay a large, not just a large number, but 12 

large amounts of expenses in the case and Mr. Horton was 13 

concerned about that and he basically, didn’t think that 14 

the clients should be paying those expenses.   15 

   So, he had some concerns about that so 16 

based on that, those are the reasons, some of the 17 

reasons why Dr. Hopper began recording the 18 

conversations.  It’s interesting that Mr. Lauten  19 

accuses me of somehow knowing about this, these recorded 20 

conversations, I mean obviously, based on the timing 21 

that started happening before I was ever hired in the 22 

case.  And when this issue came up in my clients’ 23 

depositions, the way questions were asked by Mr. Lauten 24 

he was basically, asking whether the clients told me 25 
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that they had recorded the conversations for other 1 

evidence.  And I objected to that because that is 2 

attorney-client privilege.  Whatever the client 3 

communicates to me, during the course of the 4 

representation, is privileged.   5 

   But, I will represent to the Court that 6 

while that was going on, I did not have knowledge that 7 

my clients were tape recording conversations with Mr. 8 

Vitullo or anyone at his firm.   9 

   THE COURT:  As of when? 10 

   MR. PENNINGTON:  I’m sorry, Your Honor? 11 

   THE COURT:  When did you learn that they 12 

were taping him? 13 

   MR. PENNINGTON:  Well, again Your Honor, 14 

when I learned was much later and while I was -- I mean 15 

I hesitate to be able to answer that question because I 16 

think that that’s privileged, about the timing of when I 17 

learned, but -- 18 

   THE COURT:  All right, well, you don’t 19 

have to -- 20 

   MR. PENNINGTON:  But it was after the 21 

fact. 22 

   THE COURT:  You don’t have to answer. 23 

   MR. PENNINGTON:  Your Honor, the last 24 

thing is Mr. Lauten makes a lot about this Tillery case 25 

MR:479



 

 

Jackie Galindo          The Probate Court          214.653.6066 

  21

and that he believes my clients are estopped from being 1 

able to dispute whether they owe a contingency fee under 2 

this contract.  As I have mentioned before though at the 3 

previous hearing, that issue is an issue that must be 4 

decided by an arbitrator, ultimately.  I mean, that has 5 

to do with whether, with the enforceability of the fee 6 

provision of the contract and we are challenging that 7 

fee provision of the contract because I believe the 8 

evidence will show that prior to the time that Mr. 9 

Vitullo entered into this contingency fee agreement, he 10 

had already been representing the clients for a long 11 

period of time.   12 

   And in fact, there was a prior contract 13 

that Mr. Vitullo entered into with the clients – 14 

actually, there were several contracts that Mr. Vitullo 15 

entered into with my clients, before he entered into the 16 

contingency agreement that is before you today.  And so, 17 

what essentially, he did was he changed the terms of the 18 

agreement with the clients, regarding his fee in 19 

midstream.  While he’s representing the clients, he 20 

actually negotiated a deal for himself, with my clients 21 

and that is the reason why we’re challenging the 22 

enforceability of the fee provision.   23 

   MR. LAUTEN:  Your Honor, I’d call Dr. 24 

Hopper by video.  I’ve edited it down to 17 minutes.   25 
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    I’ve got a copy of the designations, 1 

Jim, if you want a copy.   2 

   THE COURT:  All right. 3 

   MR. LAUTEN:  Do you want us to dim the 4 

lights, Your Honor, or can you see that okay, on the 5 

projector. 6 

   THE COURT:  I can see it. 7 

   MR. LAUTNE:  Okay. 8 

   THE COURT:  And I will take a copy, also. 9 

   MR. LAUTEN:  Okay.  Can I approach, Your 10 

Honor?   11 

   THE COURT:  Thank you. 12 

   MR. VITULLO:  Thank you.   13 

[VIDEO CLIP PLAYED] 14 

   MR. LAUTEN:  Your Honor, we call Laura 15 

Wassmer via video tape.  We’ve edited that down to about 16 

ten minutes; it’s pretty quick.   17 

        Here are the designations Jim.  18 

[VIDEO CLIP PLAYED] 19 

   MR. PENNINGTON:  Your Honor, at -–  20 

   THE COURT:  Stop for just a moment. 21 

[VIDEO CLIP STOPPED] 22 

   MR. PENNINGTON:  At this point, I’m going 23 

to object to any evidence regarding other attorneys that 24 

my clients hired and the circumstances surrounding that.  25 
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I think he’s going to get into the fact that my clients 1 

had previously terminated some other lawyers and I 2 

object to that.  I think it’s irrelevant and it’s 3 

inadmissible under Rule 404, 403 of the Texas Rules of 4 

Civil Evidence.    5 

   THE COURT:  I don’t believe I can 6 

determine that without hearing it.  I mean I understand 7 

what your representation is. 8 

        Sir? 9 

   MR. LAUTEN:  Sure, 404b says you can’t 10 

show bad acts to show conforming there with, but one of 11 

the exceptions to 404b is motive and knowledge.  That’s 12 

why it’s being offered for number one and number two, in 13 

order to prove dissipation of assets, what’s at the 14 

forefront of this, is the credibility of the people that 15 

are trying to get the money.  And certainly germane to 16 

that is the fact that they have not paid six out of 17 

seven lawyers, and I’m entitled to explore that and put 18 

on that evidence.   19 

   THE COURT:  Well, I’ll overrule the 20 

objection. 21 

[VIDEO CLIP CONTINUED] 22 

   MR. LAUTEN:  Your Honor, I’d like to 23 

offer some exhibits at this time.   24 

   THE COURT:  I have a question. 25 
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   MR. LAUTEN:  Sure. 1 

   THE COURT:  On Exhibit 12, she referred 2 

to Jo.  Who is she referring to? 3 

   MR. LAUTEN:  Jo Hopper, Mr. Loewinsohn’s 4 

client. 5 

   THE COURT:  All right. 6 

   MR. LAUTEN:  Your Honor, at this time I’d 7 

like to offer some exhibits, if that’s okay. 8 

   THE COURT:  All right.  9 

   MR. LAUTEN:  I’d offer Exhibit 1, which 10 

is the contingency fee contract signed by Laura Wassmer. 11 

[Intervenors Exhibit 1 is offered] 12 

   THE COURT:  Any objection? 13 

   MR. PENNINGTON:  I haven’t seen it, Your 14 

Honor.   15 

   MR. LAUTEN:  I’ll get another set of 16 

exhibit stickers.  I only marked it as Exhibit 1 for the 17 

hearing.  18 

   MR. PENNINGTON:  They’re marked at the 19 

bottom. 20 

   MR. LAUTEN:  Yeah, that’s my handwriting.  21 

We’ll do a clean copy.  Subject to the clean copy, I 22 

offer Exhibit 1. 23 

   MR. PENNINGTON:  No objection, Your 24 

Honor. 25 
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   THE COURT:  All right.  Exhibit 1 is 1 

admitted. 2 

[Intervenors Exhibit 1 is admitted] 3 

   MR. LAUTEN:  Your Honor, I offer into 4 

evidence Exhibit 2, which is the contingency agreement 5 

signed by Dr. Hopper. 6 

[Intervenors Exhibit 2 is offered] 7 

   THE COURT:  Any objection? 8 

   Mr. PENNINGTON:  No objection, Your 9 

Honor. 10 

   THE COURT:  Admitted. 11 

[Intervenors Exhibit 2 is admitted] 12 

   MR. LAUTEN:  I offer Exhibit 3, which is 13 

the Charge of the Court and the verdict form, answered 14 

by the jury, on September 25, 2017. 15 

[Intervenors Exhibit 3 is offered] 16 

   MR. PENNINGTON:   No objection, Your 17 

Honor. 18 

   THE COURT:  Admitted. 19 

[Intervenors Exhibit 3 is admitted] 20 

   MR. LAUTEN:  I offer Exhibit 4 -- sorry.  21 

Your Honor, I’d offer into evidence Exhibit 4 and I’ll 22 

let the record reflect that I’ve redacted out the 23 

settlement amount.   24 

[Intervenors Exhibit 4 is offered] 25 
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[Counsel confer about Exhibit 4] 1 

   MR. BECKWITH:  Your Honor, on behalf of 2 

JPMorgan, I do object and I object for all the reasons 3 

that I raised and the temporary restraining order 4 

hearing.  I have a concern about Your Honor seeing any 5 

portion of this confidential settlement agreement.  It’s 6 

confidential.  This is the foundational term sheet that 7 

then makes its way into the confidential settlement 8 

agreement.  We also worry that while Your Honor is 9 

considering the JNOV motion that I made and the judgment 10 

motion Mr. Loewinsohn made, that seeing any information 11 

about this settlement could taint the process Your Honor 12 

of working diligently towards and making a decision on 13 

that.   14 

   And so, for those reasons, Your Honor, we 15 

would object to any disclosure, whatsoever, of this term 16 

sheet, this information about the settlement as well as 17 

to follow along any requests Mr. Lauten to reveal the 18 

settlement agreement, itself. 19 

   MR. LAUTEN:  I think I can fix this and 20 

massage this so everybody’s comfortable.  What I’ll do 21 

is I’ll withdraw Exhibit 4 as offered and instead, what 22 

I’ll offer is simply, page 3 of Exhibit 4 and only the 23 

first two lines where it says “Bob my clients are in 24 

agreement” and the purpose of this to tie up the 25 
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relevance, is that this ties in my opening statement 1 

with Mr. Levinger has reached a settlement at time X, 2 

but the next exhibit will show he’s emailing Mr. Vitullo 3 

later, asking what his appellate argument is going to 4 

be; that’s the relevance.  So, all I’m offering is the 5 

time stamp and those first two sentences on the third 6 

page as Exhibit 4. 7 

   MR. BECKWITH:  Then perhaps, Your Honor, 8 

I mean, I think first of all, some of the testimony you 9 

already heard, puts much of that into the record, so I 10 

don’t think it’s a disputed fact, perhaps even too, 11 

there could be a stipulation on this point.  I don’t 12 

think you need this document at all.  I mean, I do -- 13 

there is a serious risk to Your Honor, to the Court, and 14 

to the process, you’re undertaking. 15 

   THE COURT:  All right, well I’m going to 16 

take a 10-minute break.  You all can talk about it and 17 

I’ll be right back. 18 

   MR. BECKWITH:  Okay. 19 

[Short break taken] 20 

   MR. LAUTEN: Your Honor, just to kind of 21 

give you a road map, I’m almost finished with our case 22 

if chief.  If you’ll just hang with me for another 23 

minute or two, I’ve got about a half a dozen exhibits I 24 

want to admit. 25 
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   THE COURT:  All right, well what did we 1 

determine on Exhibit No. 4? 2 

   MR. LAUTEN:  On Exhibit 4, I’m going to 3 

withdraw the exhibit, subject to the stipulation, open 4 

court stipulation, between the lawyers on this side and 5 

the clients on this side, subject to any objection JP 6 

would have that on Tuesday, April 3, 2018, at 4:05 p.m., 7 

Jeff Levinger emailed Bob Sax, a lawyer on behalf of 8 

JPM, and that that email reflects that there was in 9 

process, was an agreement to be reached on certain 10 

times.  That would be my proposed stipulation. 11 

   MR. PENNINGTON:  I’ll stipulate that, 12 

Your Honor. 13 

   MR. BECKWITH:  We have no objection to 14 

that stipulation, Your Honor. 15 

   MR. LAUTEN:  So, I’ll withdraw four.   16 

   THE COURT:  All right.  17 

   MR. LAUTEN:  The next exhibit that I’ll 18 

offer is the April 4, 2018 Rule 11 Agreement that was 19 

filed as Exhibit 6. 20 

[Intervenors Exhibit 6 is offered] 21 

   THE COURT:  All right, so it will be 22 

Exhibit 6? 23 

   MR. LAUTEN:  Yes ma’am, I can re-mark 24 

them, but they were already marked, so if it’s okay, 25 
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even though they’re out of order, that’s the way I would 1 

propose to do it unless -- 2 

   THE COURT:  All right, so there’s no 3 

five? 4 

   MR. LAUTEN:  No five, that’s correct. 5 

   MR. PENNINGTON:  No objection to Exhibit 6 

6, Your Honor. 7 

   THE COURT:  All right. 8 

   MR. LAUTEN:  Offer into evidence Exhibit 9 

7, and this is the April 5, 2018 termination letter as 10 

to Fee, Smith, Sharp & Vitullo.  11 

[Intervenors Exhibit 7 is offered] 12 

   MR. PENNINGTON:  No objection, to Exhibit 13 

7, Your Honor. 14 

   MR. LAUTEN:  Offer Exhibit 8, it’s the 15 

same letter to as to John Malesovas. 16 

[Intervenors Exhibit 8 is offered] 17 

   MR. PENNINGTON:  No objection as to 18 

Exhibit 8. 19 

   MR. LAUTEN:  I offer Exhibit 11; this is 20 

the October 8, 2015 letter to John Eichman. 21 

[Intervenors Exhibit 11 is offered] 22 

  THE COURT:  Now that’s Exhibit 8 or 9? 23 

       MR. LAUTEN:  I’m sorry, Your Honor.  It’s 24 

been pre-marked for identification as Exhibit 11. 25 
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   THE COURT:  11? 1 

   MR. LAUTEN:  I’d offer Exhibit 11. 2 

   MR. BECKWITH:  I have no objection. 3 

   MR. LAUTEN:  I offered 11.  4 

   MR. PENNINGTON:  No objection to Exhibit 5 

11, Your Honor. 6 

   THE COURT:  Go ahead. 7 

   MR. LAUTEN:  Did you admit 11? 8 

   THE COURT:  I’m just writing down which 9 

ones you are -- okay. 10 

   MR. LAUTEN:  Okay, we can come back to it 11 

at the end if that’s what you want to do.  I offer 12 

Exhibit 13. 13 

[Intervenors Exhibit 13 is offered] 14 

   MR. PENNINGTON:  No objection. 15 

   MR. LAUTEN:  I would offer Exhibit 66. 16 

[Intervenors Exhibit No. 66 offered] 17 

   MR. PENNINGTON:  No objection. 18 

   MR. LAUTEN:  And Your Honor, at this time 19 

I would ask the Court to take judicial notice under Rule 20 

201 of its March 28, 2018 order of the disbursement of 21 

attorney’s fees under the DEC action. 22 

   THE COURT:  What’s the date? 23 

   MR. LAUTEN:  March 28, 2018.  I’d ask the 24 

Court to take judicial notice under Rule 201 of its 25 
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order regarding the declaratory judgment action.  I 1 

offer Exhibit 70.  We offer Exhibit 70. 2 

[Intervenors Exhibit 70 is offered] 3 

   MR. PENNINGTON:  No objection as to 4 

Exhibit 70.  5 

   MR. LAUTEN:  So I would offer those 6 

exhibits at this time, Your Honor. 7 

   THE COURT:  All right, what I have is 8 

Exhibit 1, 2, 3, No. 4 is withdrawn, no Exhibit 5, 9 

Exhibit 6, 7, 8, 11, 13, 66, and 70.  And you’re asking 10 

me to take judicial notice under Rule 201 of the March 11 

28, 2018 order of the Court? 12 

   MR. LAUTEN:  Yes, Your Honor.  That’s 13 

been pre-marked as Exhibit 66. 14 

   THE COURT:  That is Exhibit 66? 15 

   MR. LAUTEN:  Correct, Your Honor. 16 

   THE COURT:  All right, and the Court, not 17 

hearing any objections, Mr. Beckwith and Mr. Loewinsohn? 18 

   MR. LOEWINSOHN:  No objection, Your 19 

Honor. 20 

   MR. BECKWITH:  No objections, Your Honor. 21 

   MR. PENNINGTON:  No objection, Your Honor 22 

   THE COURT:  All right, the Court will 23 

admit. 24 

[Intervenors Exhibits 1-3, 6-8, 11, 13, 66, 70 admitted] 25 
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   MR. LAUTEN:  Your Honor, before I publish 1 

these exhibits to the Court, I would just like to 2 

briefly spend two minutes walking you through what the 3 

significance of these exhibits are, in our view to our 4 

case in chief.  Exhibits 1 and 2 are fully executed 5 

contingency agreements that were signed in writing by 6 

Dr. Hopper and Ms. Wassmer.  And I’m going to approach 7 

and give you these after I -- may I approach? 8 

   THE COURT:  Yes. 9 

   MR. LAUTEN:  Exhibits 1 and 2 that were 10 

admitted are the signed contingency agreements. Exhibit 11 

3 is the jury charge and verdict form with the numbers 12 

that the jury found. 13 

   THE COURT:  You said they’re pre-marked? 14 

   MR. LAUTEN:  They’ve been admitted.  Yes, 15 

they’re marked. 16 

   THE COURT:  Okay, well as long as we can 17 

follow what they are, then you don’t need to re-do them. 18 

   MR. LAUTEN:  Okay. 19 

   THE COURT:  Okay. 20 

   MR. LAUTEN:  Exhibit 6 is the Rule 11 21 

Agreement that was filed on April 4th.  April 5th are the 22 

two termination letters that came after the Rule 11 that 23 

was executed, which is germane to our position that the 24 

lawyers fully perform.  Exhibit 11 establishes that the 25 
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pre-trial initial settlement demand of the clients was 1 

1.6 million and as the Court’s aware from tab 3, the 2 

verdict was significantly above that.    3 

   Exhibit 13 is Dr. Hopper telling how much 4 

he appreciates the work Mr. Vitullo’s doing.  Exhibit 66 5 

is the order where this Court found that Ms. Wassmer and 6 

Dr. Hopper owed no monies on Ms. Hopper’s claim for 7 

attorney’s fees, which you heard M. Vitullo represent 8 

her on.  And Exhibit 70 is really important to us 9 

because the timing of this is after the stipulation you 10 

just heard between Mr. Levinger, where he’s writing Mr. 11 

Vitullo about what arguments are going to be in the jury 12 

charge questionnaire when he at least knows in his head 13 

according to stipulation, he’s about to reach an 14 

agreement.   15 

   And when you look at that Exhibit 70 and 16 

you reconcile it with the termination letter, which has 17 

been admitted as Exhibit 5, you’ll see that the 18 

foundational basis for terminating Mr. Vitullo and 19 

Malesovas is Mr. Levinger’s complaint that there’s not a 20 

good record on appeal and that’s the email that Mr. 21 

Levinger is sending about what’s our argument going to 22 

be on these jury charge questions.  So, subject to that 23 

-- and Your Honor, before I rest and close I got one 24 

more exhibit and I’ve redacted out all the other stuff, 25 
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which I’ll mark as Exhibit 14. 1 

   MR. PENNINGTON:  What was, I’m sorry, 2 

what was --? 3 

   MR. LAUTEN:  I offer Exhibit 14. 4 

[Intervenors Exhibit 14 offered] 5 

   MR. PENNINGTON:  But what was redacted? 6 

   MR. LAUTEN:  The rest of it that could be 7 

arguably confidential.  I don’t think you’re going to 8 

want us to offer the entire email, but we’re happy to do 9 

so if you don’t have an objection. 10 

   MR. PENNINGTON:  I just wanted to 11 

understand that this is a redacted copy, that’s all, and 12 

I have no objection to this exhibit.  13 

   MR. LAUTEN:  May I approach, Your Honor? 14 

   THE COURT:  Yes. 15 

   MR. LAUTEN:  This is Exhibit 14. 16 

   THE COURT:  All right.  Exhibit 14 will 17 

be admitted. 18 

[Intervenors Exhibit 14 admitted] 19 

   MR. LAUTEN:  Your Honor, subject to any 20 

rebuttal, Plaintiff’s Intervenors rest and close. 21 

   THE COURT:  One more question:  With 22 

respect to the exhibits referenced in these depositions, 23 

are these the same?  I’m not -- 24 

   MR. MALESOVAS:  Your Honor, the exhibits 25 
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that are admitted have the exhibit stickers from the 1 

deposition on them and then down at the bottom, they 2 

have the way they have been marked for purposes of this 3 

hearing.  So when you see the actual sticker, for 4 

example, I think on Exhibit No. 1 if you look at Exhibit 5 

No. 1, there’s an Exhibit No. 2 sticker on it.  That was 6 

Exhibit No. 2, in the deposition. 7 

   THE COURT:  All right.   8 

        Sir?  9 

   MR. PENNINGTON:  Your Honor, before I 10 

begin, can I just ask how much time we have remaining 11 

for the hearing today?  12 

   THE COURT:  Approximately, 30 minutes, 30 13 

to 40 minutes. 14 

   MR. PENNINGTON:  Total? 15 

   THE COURT:  Well, this is scheduled for 16 

two hours, and today is the day that I have the Probate 17 

Section meeting, and so it’s Professor Byers speaking 18 

today and so everybody wants to hear Professor Byers.  19 

And then I have another obligation, so if you need more 20 

time I’ll have to schedule that but that’s all that we 21 

have today. 22 

   MR. PENNINGTON:  Okay, and so a total of 23 

how much time remaining then? 24 

   THE COURT:  About 30 minutes. 25 
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   MR. PENNINGTON:  30 minutes, okay.  I 1 

just want to make sure that we have time remaining to 2 

hear the Motion to Compel Arbitration.  Your Honor, let 3 

me just speed this up and get to a couple of exhibits 4 

and see if we can -- I’ll just introduce these and if 5 

there’s no objection, then --   6 

   MR. LAUTEN:  Yeah, I object to relevance, 7 

hearsay. 8 

   MR. PENNINGTON:  Your Honor, let me, just 9 

for the record, mark this.          10 

   THE COURT:  And just so you know, don’t 11 

feel like I’m giving your arguments not enough 12 

attention.  I’ve read most of the materials that were 13 

previously submitted to the Court. 14 

   MR. LAUTEN:  Thank you, Your Honor. 15 

   THE COURT:  I was up pretty late last 16 

night reading that.  You don’t have to take me through 17 

everything.  All right, so Exhibits 1 and 2? 18 

   MR. PENNINGTON:  Exhibits 1 and 2, Your 19 

Honor, we’ll offer those at this time. 20 

[Defendant’s Exhibits 1 and 2 offered] 21 

   THE COURT:  Any objection? 22 

   MR. LAUTEN:  I object to it as irrelevant 23 

and hearsay.  And just to put it in context with respect 24 

to the Baker Botts letter, I have a tremendous amount of 25 
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respect for that firm and Mr. Beckwith and to put that 1 

in the proper context, I would really have to cross-2 

examine one of the lawyers and I’m not willing to do 3 

that.  I don’t think that’s appropriate.  The letter is 4 

irrelevant and its hearsay and I’d ask that my objection 5 

be sustained.   6 

   THE COURT:  Well I’m in a position where 7 

if this is offered, I haven’t read them, so I, you know, 8 

if I don’t to read them I won’t know whether or not 9 

they’re hearsay, so… 10 

   MR. PENNINGTON:  Your Honor, I can put 11 

Mr. Beckwith on the stand if I need to prove up the fact 12 

that he authored this letter and sent it to Mr. Lauten, 13 

yesterday but I think it is relevant, because it goes to 14 

the issue of the condition precedent to the settlement.   15 

   MR. LAUTEN:  My objection is not 16 

authentication, I don’t want to speak with Mr. Beckwith 17 

(inaudible) or sent it; my objection is hearsay.  It’s 18 

an out of court statement offered for the truth of the 19 

matter asserted, and its hearsay. 20 

   THE COURT:  Is it offered for the truth 21 

of the matters asserted in here? 22 

   MR. PENNINGTON:  No, Your Honor.  It’s 23 

actually offered to show that there’s no pending, or no 24 

imminent harm or no pending payment of any settlement 25 
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because there has been no release of the lien by Mr. 1 

Vitullo or his firm. 2 

   MR. LAUTEN:  That’s the truth of the 3 

matter asserted. 4 

   THE COURT:  Sir? 5 

   MR. PENNINGTON:  Well, then I can put Mr. 6 

Beckwith on the stand if I need to. 7 

   THE COURT:  Well, I mean, I told you how 8 

much time we have left.  You can decide how you want to 9 

use your time. 10 

   MR. PENNINGTON:  All right.  I’ll come 11 

back to this issue, Your Honor.  And I’ll offer Exhibit 12 

2 then, the April 6th letter.   13 

[Defendant’s Exhibit No. 2 offered] 14 

   MR. LAUTEN:  No objection, Your Honor. 15 

   THE COURT:  All right, the Court will 16 

admit Exhibit 2, Defendant’s 2. 17 

[Defendant’s Exhibit No. 2 admitted] 18 

   MR. PENNINGTON:  And Your Honor, at this 19 

time I would call Mr. Vitullo to the stand. 20 

ANTHONY L. VITULLO, 21 

having been first duly sworn, testified as follows: 22 

   THE COURT:  Be seated, please. 23 

DIRECT EXAMINATION, 24 

BY MR. PENNINGTON: 25 
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 Q. Mr. Vitullo, you represented Stephen Hopper 1 

and Laura Wassmer in the underlying lawsuit, correct? 2 

 A. Yes, sir. 3 

 Q. And, you’re in Court today, seeking to enforce 4 

the terms of a contingency fee agreement that you 5 

entered into, with both of those clients, correct? 6 

 A. Yes, sir. 7 

 Q. And those agreements have been offered into 8 

evidence as Exhibits 1 and 2, correct? 9 

 A. Yes, sir. 10 

 Q. At the time you entered into those contingency 11 

fee agreements with Ms. Wassmer and Dr. Hopper, you were 12 

already their attorney, correct? 13 

 A. Yes, sir. 14 

 Q. Okay, and you were, prior to entering into 15 

these contingency agreements, you were representing both 16 

Ms. Wassmer and Dr. Hopper on an hourly basis, correct? 17 

 A. For a very limited purpose. 18 

 Q. But you were representing them on an hourly 19 

basis? 20 

 A. On an hourly basis for a limited purpose of 21 

attending the mediation and getting ready for the 22 

mediation. 23 

 Q. And that was -- 24 

 A. That was the scope of representation in that 25 
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agreement. 1 

 Q. And that mediation was the mediation that took 2 

place in this very lawsuit that we’re here about today? 3 

 A. It took place on November the 9th of 2015. 4 

 Q. In the probate case, correct? 5 

 A. Correct. 6 

 Q. All right.  And before that, how long had you 7 

known Dr. Hopper and Ms. Wassmer? 8 

 A. I had met Dr. Hopper in Oklahoma City, in 9 

2012.  10 

 Q. And you actually referred both Ms. Wassmer and 11 

Dr. Hopper to another law firm here in town, Block & 12 

Garden, correct? 13 

 A. Yes. 14 

 Q. For the purpose of representing Ms. Wassmer 15 

and Dr. Hopper in the probate proceeding, correct? 16 

 A. For a very limited purpose. 17 

 Q. But you’re the attorney that referred them to 18 

Block & Garden, correct? 19 

 A. Correct. 20 

 Q. And you’re aware that following your referral 21 

of Dr. Hopper and Ms. Wassmer to the Block & Garden Law 22 

Firm, that they actually entered into a fee contract 23 

with that law firm, correct? 24 

 A. Correct. 25 
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 Q. And -- 1 

   THE COURT:  Excuse me.  One minute, just 2 

a second.  I have to take that call. 3 

[Brief interruption] 4 

   THE COURT:  All right, I’m sorry.  I had 5 

to take that call. 6 

 Q. Mr. Vitullo, are you aware that you were 7 

actually named as an attorney in the Block & Garden fee 8 

agreement? 9 

 A. I found that out later, after the fact. 10 

 Q. Have you seen the Block & Garden fee agreement 11 

before? 12 

 A. Yes, I have. 13 

   MR. PENNINGTON:  Your Honor, I’m going to 14 

offer the Block and Garden fee agreement as Exhibit 3. 15 

[Defendant’s Exhibit 3 offered] 16 

   MR. LAUTEN:  Objection hearsay and 17 

there’s been foundation to prove up that document 18 

through this witness. 19 

 Q. (By Mr. Pennington) Mr. Vitullo, I’ll show you 20 

Exhibit 3 -- 21 

   THE COURT:  I’ll allow him some latitude 22 

to see if we have a foundation.   23 

    Go ahead. 24 

 Q. (By Mr. Pennington) Have you seen Exhibit 3 25 
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before? 1 

 A. Yes. 2 

 Q. Okay, and is it your understanding that that’s 3 

a copy of the fee agreement between Block & Garden and 4 

Ms. Wassmer and Dr. Hopper? 5 

 A. I believe this is a copy but I’m not sure if 6 

this is the version that Stephen Hopper and Laura 7 

Wassmer received on October the 8th, of 2012.  I cannot 8 

testify to that, because on October the 8th of 2012 when 9 

this exhibit was presented to Stephen Hopper and Laura 10 

Wassmer, I was not copied with this, at all. 11 

 Q. But do you have any reason to dispute that 12 

that’s a true copy of the agreement between Block & 13 

Garden and Ms. Wassmer and Dr. Hopper? 14 

 A. What I’m saying is this is an exhibit that’s 15 

been presented to me as being a copy of the Block & 16 

Garden fee agreement.  This -- what I’m saying is as of 17 

October the 8th of 2012, I’m not sure if this is the 18 

entire copy that was given to Stephen Hopper and Laura 19 

Wassmer, because I did not see this on October the 8th of 20 

2012, or during that time period. 21 

 Q. Did you draft any part of that agreement, sir? 22 

 A. No. 23 

 Q. Did you send any language to Steve Block at 24 

Block & Garden for him to include as part of the 25 
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agreement that he entered into with the clients? 1 

 A. Not as to this agreement.  What I had -- what 2 

I had done in the past, prior to 2012, I had entered 3 

into contingency fee agreements with other clients, with 4 

the Block & Garden Law Firm, and Mr. Block and Chris 5 

McNeill had a copy of my form contingency fee contract 6 

that they had used in the past. 7 

 Q. Okay. 8 

 A. So, there’s language in this copy Exhibit 3 9 

that is similar to the contingency fee agreement form 10 

that I’ve used in the past that Mr. Block and Mr. 11 

McNeill had in the past. 12 

 Q. All right.  But ultimately, you knew that Dr. 13 

Hopper and Ms. Wassmer were going to retain Block & 14 

Garden? 15 

 A. Correct.  But I did not know that they were 16 

going to retain Block & Garden and use a hybrid fee.  My 17 

understanding, at the time, was that they were retained 18 

on a flat fee. 19 

   MR. PENNINGTON:  I’ll offer Exhibit 3, 20 

Your Honor. 21 

[Defendant’s Exhibit No. 3 offered] 22 

   MR. LAUTEN:  Your Honor, I object.  It’s 23 

hearsay and it’s no foundation so it’s an exhibit 24 

created by a different law firm that he can’t prove up. 25 

MR:502



 

 

Jackie Galindo          The Probate Court          214.653.6066 

  44

   MR. PENNINGTON:   Due to the time, Your 1 

Honor, I don’t have any -- 2 

   THE COURT:  I’ll sustain the objection. 3 

   MR. PENNINGTON:  Your Honor, at this 4 

time, due to the time constraints of the Court, I have 5 

no further questions. 6 

   MR. LAUTEN:  I’ll pass the witness, Your 7 

Honor.  I don’t have any questions. 8 

   THE COURT:  Does anyone else have some 9 

questions? 10 

   MR. LOEWINSOHN:  No, Your Honor. 11 

   MR. BECKWITH:  No, Your Honor. 12 

   THE COURT:  You may step down. 13 

   MR. VITULLO:  Thank you, Your Honor. 14 

   THE COURT:  Call your next witness. 15 

   MR. PENNINGTON:  Your Honor, at this 16 

time, based on the time that’s remaining, that we do 17 

need time remaining to argue the Motion to Compel 18 

Arbitration, I have no further witnesses at this time. 19 

   THE COURT:  Well, I want to say this.  I 20 

am willing to hear the Motion to Compel Arbitration; 21 

this was added after the Temporary Injunction was 22 

scheduled, and so I’m not trying to not give you 23 

adequate time to argue your motion.  It’s just that I 24 

couldn’t promise you that you would have enough time 25 
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today to argue that motion and, I mean, I’m perfectly 1 

willing to give you another opportunity at some other 2 

time, it’s just that, you know, basically, you’re 3 

crowding the docket today.  So, you know, if you want to 4 

do this another day, we can do it another day.  It’s 5 

just that I’m not able to expend the time today.  So, I 6 

mean, it’s up to you. 7 

    MS. JOHNSON:  Your Honor, can I just 8 

address that?  We’re willing to come back on the Motion 9 

to Compel Arbitration.  The problem we have is that 10 

there’s been a summary judgment motion filed that’s set 11 

for May 4th and our response to that would be due this 12 

Friday.  13 

   THE COURT:  It can’t possibly be set for 14 

May 4th because I’m out of town May 4th. 15 

   MS. JOHNSON:  Okay.  I thought Mr. Lauten 16 

represented that he was going to try to -- 17 

   MR. LAUTEN:  I was going to try and I’ve 18 

been unsuccessful, so now it’s officially not set for 19 

May 4th; how’s that? 20 

   MS. JOHNSON:  Okay, Your Honor -- 21 

   THE COURT:  I apologize.  I’m the 22 

curriculum chair for the National College of Probate 23 

Judges annual meeting and so, I have to be there.  So 24 

I’m not going to be here; I’m leaving on the first. 25 
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   MS. JOHNSON:  Your Honor, we’re happy to 1 

come back on the Motion to Compel Arbitration, as long 2 

as we can get an agreement from Mr. Lauten that we’ll 3 

have that motion heard before any response is due to the 4 

summary judgment motion. 5 

   THE COURT:  Well, I haven’t seen the 6 

summary judgment motion.  I can’t make a judgment on 7 

what that is and I’m certainly, not a party to any 8 

agreements that the lawyers make.  9 

   MR. PENNINGTON:  The biggest concern, 10 

Your Honor, is that in the temporary restraining order 11 

that you signed that you said that they could file their 12 

motion for summary judgment on 14 days’ notice and I 13 

think we’re required to file our response five days 14 

before the hearing. 15 

   THE COURT:  I recall. 16 

   MR. PENNINGTON:  And so, the concern here 17 

is that we haven’t had an opportunity to conduct any 18 

discovery.  We haven’t been able to get all of my 19 

clients’ files from Mr. Vitullo’s firm and that’s in 20 

dispute.  But we haven’t received any files from Mr. 21 

Malesovas’ firm and there’s some other lawyers’ files 22 

we’re waiting to receive, at the time.  So we haven’t 23 

had time to really flesh out this argument, but the 24 

Motion to Compel Arbitration is the most pressing issue 25 
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from our perspective.  1 

   THE COURT:  I understand.  It’s just 2 

that, as I said, I set this for the temporary 3 

conjunction hearing and I didn’t set it for the Motion 4 

to Compel Arbitration.  I mean, you could have gotten a 5 

different date this week; it’s just that you’ve chose to 6 

put it on this docket and it’s not working. 7 

   MR. PENNINGTON:  Well, with all due 8 

respect, Your Honor, when I had contacted your Court 9 

Coordinator, we sent a couple of letters in and I 10 

received a phone call from her and she said that, after 11 

she spoke with you, this was the earliest possible day 12 

that we could get it set so we just asked for it to be 13 

set, at that time. 14 

   THE COURT:  I understand.  I’m just 15 

trying to be fair, okay?  And so, I don’t want you to 16 

feel like I’m not willing to give you equal time or 17 

adequate time to explain your motion to me or argue your 18 

motion to me.  It’s just that today was crowded and so, 19 

that’s the situation.   20 

        Sir, did you have something that you 21 

wanted to say? 22 

   MR. LAUTEN:  No, Your Honor. 23 

   THE COURT:  Okay, go ahead. 24 

   MS. JOHNSON:  So, Your Honor, we’re happy 25 
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to proceed today.  About how much time do we have, 1 

approximately? 2 

   THE COURT:  About eight minutes. 3 

   MS. JOHNSON:  Your Honor, I guess I would 4 

ask that we be able to reschedule this hearing, but with 5 

the understanding that it’s not going to be until -— 6 

   THE COURT:  That’s an agreement you can 7 

make with the lawyers. 8 

   MS. JOHNSON:  Okay.  All right. 9 

   THE COURT:  I’m not going to be -- 10 

   MS. JOHNSON:  Okay.  I’m going to do this 11 

in eight minutes, Your Honor. 12 

   MR. LAUTEN:  Okay, wait, can we –- I’m 13 

not going to interrupt you but –- 14 

   MS. JOHNSON:  Sure. 15 

   MR. LAUTEN:  -- procedurally the record 16 

does not reflect that they’ve rested and closed yet and 17 

I’m going to -- they need to either rest and close or we 18 

need to move on.  19 

   MR. PENNINGTON:  We rest and close. 20 

   MR. LAUTEN:  Okay.  So much for that. 21 

   THE COURT:  Mr. Beckwith? 22 

   MR. BECKWITH:  Your Honor, I do think we 23 

need to make a couple of points very quickly, before 24 

they actually make their closing arguments, Your Honor.  25 
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First of all, we’ve advised Your Honor that we have a 1 

confidential settlement agreement and I would ask that 2 

Your Honor take judicial notice of the notice that I 3 

filed and what it was was JPMorgan’s Notice of Receipt 4 

of Temporary Restraining Order.  I believe I filed it on 5 

April 11 of 2018.  I’m looking here and I’ll find it for 6 

Your Honor.   7 

   I’d ask that you take judicial notice of 8 

it because what it establishes is that there is a 9 

confidential settlement agreement that’s been entered 10 

into and that the conditions precedent for payment have 11 

not been fulfilled.  But if those conditions precedent 12 

are fulfilled, that JPMorgan will abide by any temporary 13 

restraining order that might exist at the time the 14 

conditions precedent are fulfilled.  So we want to make 15 

sure that Your Honor take judicial notice of that notice 16 

that we filed. 17 

   THE COURT:  When was it filed? 18 

   MR. BECKWITH:  It was filed on April 11, 19 

2018.  And I want to make sure Your Honor, as a part of 20 

that -- I’m still trying to find it.  Yes, it is April 21 

11, 2018 at 3:26 p.m.  And I could read it to Your Honor 22 

if it would help.  It just advises on the Rule 11 23 

Agreement, pending negotiations on the Settlement and 24 

Release Agreement, and that the conditions precedent 25 
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payment that had not been made. 1 

   THE COURT:  All right, I don’t -- I’m 2 

sure if you said that you filed it, it hasn’t -– I don’t 3 

think I have it. 4 

   MR. BECKWITH:  It does have a file stamp 5 

of 3:08 p.m. Your Honor.  If I could, can I read it into 6 

the record just so that Your Honor can hear it. 7 

   THE COURT:  All right. 8 

   MR. BECKWITH:  “At 3:08 p.m. on April 11, 9 

2018, JPMorgan Chase Bank N.A, JPMorgan in its capacity 10 

as the Independent Administrator of the Estate of Max D. 11 

Hopper, Deceased and in its corporate capacity has 12 

received this Courts April 10, 2018 temporary 13 

restraining order.  As the Court is aware, the parties 14 

signed and filed on April 4, 2018, a Rule 11 Agreement 15 

announcing that’s their settlement pursuant to a 16 

confidential term sheet.”  I believe the Rule 11 was put 17 

into evidence by Mr. Lauten, and so that’s the reference 18 

there, Your Honor.   19 

   “JPMorgan notifies the Court that as of 20 

today, the parties have not yet signed their Settlement 21 

and Release Agreement.  Once signed, JPMorgan notifies 22 

the Court that certain conditions precedent must occur 23 

before JPMorgan has any obligation to make any 24 

settlement payment.  JPMorgan writes simply to inform 25 
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the Court that it is aware of, and will abide by the 1 

temporary restraining order, if it remains in effect, of 2 

JPMorgan’s obligations to make a settlement payment 3 

arises.”   4 

   So that was the notice that we provided 5 

to Your Honor.  Your Honor, I think it also is incumbent 6 

that it protects JPMorgan’s rights to the confidential 7 

settlement that we see if we can obtain a stipulation 8 

that, as of today, there is a confidential settlement 9 

agreement that exists between JPMorgan and the Heirs.  I 10 

don’t think that was disputed between either of the 11 

parties, so I’d ask the parties to confirm that. 12 

   MR. PENNINGTON:  We’ll stipulate to that 13 

Your Honor. 14 

   MR. LAUTEN:  Your Honor, just to be real 15 

clear procedurally here, I don’t have a problem with the 16 

Court taking judicial notice that they filed something 17 

and the filing says what it says, but I need -- I want 18 

to make sure the record is clear, I’ve never seen this 19 

settlement agreement, ever.  It’s been subpoenaed to be 20 

here.  I’m not picking a fight over it, but I’m not in a 21 

position to agree or disagree as to what JPM’s 22 

obligations are under an agreement that I haven’t 23 

signed, that I haven’t seen and that my clients aren’t 24 

even a party to that contract, so I don’t agree or 25 
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disagree.  But if the Court wants to simply take 1 

judicial notice that they filed something and that’s 2 

what it says, I don’t have a problem with that.   3 

   MR. BECKWITH:  And here’s the issue, Your 4 

Honor.  I need to make sure that the record is clear 5 

that there is a confidential settlement agreement in 6 

place, to protect JPMorgan’s rights.  I thought that was 7 

part of the hearing that both Mr. Lauten and Mr. 8 

Pennington established.  And then I have represented to 9 

the Court as an officer of the Court that conditions 10 

precedent exist to payment.  The money stays, as of 11 

right now is at JPMorgan, and that conditions precedent 12 

exist prior to any payment to the Heirs.   13 

   And so if I need to put on further 14 

evidence on that I will, but those are the only two 15 

points, I think, that should Your Honor make a decision 16 

and JPMorgan need to seek review of that decision that 17 

we need to establish.  As for Mr. Lauten, Mr. Lauten and 18 

I exchanged a number of messages last week, trying to 19 

provide Mr. Lauten the chance to go read the settlement 20 

agreement and the dispute broke down on whether Mr. 21 

Lauten could obtain a copy of the settlement agreement. 22 

   THE COURT:  Read the settlement agreement 23 

un-redacted or in full or just read --  24 

   MR. BECKWITH:  Read the settlement in 25 
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full, un-redacted, right.  And so Your Honor knows my 1 

concerns with Your Honor reading the settlement in full, 2 

with all due respect to the Court, and so that is the 3 

only concern that we have with respect to that.  We want 4 

to make sure that our record is established that there’s 5 

a confidential settlement agreement and conditions 6 

precedent that exist to payment of any money. 7 

   MR. LAUTEN:  Just so this is clear, Your 8 

Honor, it is true that we talked about me going over and 9 

looking at the settlement without taking it, but then 10 

they wanted me to sign an agreement on confidentiality, 11 

and I’m not going to put myself in a position to be 12 

sued.  I don’t have a contract with these people; my 13 

clients don’t have a contract with these people.   14 

   My alternative proposal is a Rule 11 that 15 

I signed and it says send it to me, you can redact 16 

whatever you want with confidentiality and I’ll agree 17 

it’s protected, and if I don’t abide by it, you can 18 

sanction me, but you’re not going to enter a contract 19 

with me unless you pay me to enter a contract with you.  20 

So that’s how the disagreement broke down.  But even as 21 

we sit here today, I don’t even know what they’re 22 

claiming is confidential.  Is it the payment amount?  Is 23 

it the payment instructions?  Is it the entire thing?   24 

Every settlement I’ve ever seen has an exception for a 25 
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subpoena or Court order.   1 

   So, anyway I’m not in a position to agree 2 

or disagree because I simply haven’t seen it.  And I’ll 3 

take ownership of my share of the fault for the 4 

disagreement breaking down, but as a practical matter, I 5 

haven’t seen it; that’s the point. 6 

   MR. BECKWITH:  And to be clear, the 7 

entire settlement agreement is confidential.  That’s the 8 

way it was negotiated and signed by the parties as a 9 

confidential settlement agreement.   10 

   THE COURT:  Well, I will tell you the 11 

Court is in a curious position.  There seems to be a 12 

whole body of information that the Court is not privy 13 

to, which is problematic.  In my view, it’s hard for me 14 

to feel secure in any decision that I’m going to make 15 

without sufficient information.  I mean, I’m just 16 

astounded at the absence of information that I am 17 

operating with and I’m expected to make a decision.  18 

However, that’s the way you choose to operate so, --  19 

   MR. BECKWITH:  Well, the information -- 20 

   THE COURT:  I’ll take judicial notice of 21 

the fact that you have filed a piece of paper that 22 

indicates that you have a settlement agreement.  I’m not 23 

representing to you or saying that I agree that it is a 24 

confidential settlement agreement because I don’t know 25 
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that it is because I’ve not seen it.  So I can’t 1 

acknowledge it as a confidential settlement agreement.  2 

And of course, I don’t know whether or not it is an 3 

enforceable settlement agreement.  I have not seen the 4 

terms of the condition precedent, and so I don’t know 5 

anything about those terms, other than what you’ve told 6 

me.   7 

   And so, I have merely the representation 8 

that you will abide by an agreement that I’ve not seen 9 

and conditions that I’ve not reviewed.  And that I am 10 

supposed to rely on Chase not to release the funds until 11 

or unless these unknown conditions are performed, I 12 

mean, that’s from my advantage point. 13 

   MR. BECKWITH:  And part of what puts us 14 

in this situation is the prior points that I raised last 15 

time, which is Your Honor is still considering our 16 

pending JNOV as well as Mr. Loewinsohn’s motion for 17 

judgment as to Mrs. Hopper.  And JPMorgan believes it 18 

would be prejudicial to the process, prejudicial to the 19 

Court, prejudicial to JPMorgan and perhaps, Mrs. Hopper 20 

for Your Honor to receive in the settlement agreement, 21 

to see it’s terms, to see any payment amount, and then 22 

to be, with all of that information, also be deciding 23 

the JNOV and the motion for judgment.   24 

   We do think that’s problematic.  I’ve 25 
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raised that with Your Honor before and so that is the 1 

awkward situation I think we all find ourselves in.  I 2 

tried to raise it last time, or perhaps these parties 3 

could agree to some escrow agent or some bank or some 4 

lawyer to take these funds so that we wouldn’t even have 5 

to bother Your Honor but that apparently, wasn’t taken 6 

up.  I’m kind of in the box Your Honor is in, at this 7 

point. 8 

   THE COURT:  Mr. Loewinsohn? 9 

   MR. LOEWINSOHN:  A couple of points, Your 10 

Honor.  First of all, if it is helpful to the process, I 11 

want to make clear whatever the Court decides regarding 12 

the settlement agreement or settlement amount, Ms. 13 

Hopper and myself are not seeking to know that amount.  14 

We don’t need to know that amount and so I want to make 15 

that clear if the Court ends up looking at something in 16 

camera, I’m not going to take the position because we’re 17 

a party in the lawsuit, we need to see it.  So I wanted 18 

to make that clear.   19 

   Second, just for the record, I think Mr. 20 

Beckwith’s suggestion that the Court is not able to 21 

divorce whatever information it learns in this 22 

proceeding, from its consideration of the motion for 23 

judgment by Mrs. Hopper and motion for JNOV, I think 24 

that it does not give the Court enough credit.   25 
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   Court’s all the time find out about 1 

settlements between one set of parties and still have to 2 

decide what to do about the remainder set of the 3 

parties.  As long as the Court is honest and focused on 4 

the materials before them, which I greatly expect that 5 

this Court would be, I don’t agree with Mr. Beckwith’s 6 

suggestion and I can assure you, we don’t believe it 7 

would prejudice Mrs. Hopper as the suggestion was made 8 

because I believe the Court would give no consideration 9 

to that, and will make its decisions independently, 10 

based on the information presented to you.  Thank you, 11 

Your Honor. 12 

   MR. LAUTEN:  If I could just make one 13 

final point, because this really, really bothers me 14 

immensely.  These parties can enter into whatever 15 

agreement they want.  I’m not a party to that contract.  16 

They can walk out of here and tear it up and enter a new 17 

agreement.  What they’ve agreed to amongst themselves is 18 

of no moment as to my clients.  The only way my clients’ 19 

rights are going to be protected is by this Court making 20 

a decision to protect those rights.   21 

   THE COURT:  Okay.  Anything else? 22 

   MR. BECKWITH:  Your Honor, I think if 23 

that’s the position the parties are going to take then I 24 

think I should take a stand and testify to the 25 
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confidential settlement agreement, that it exists and 1 

that there are conditions precedent to payment under it 2 

so that you have that record. 3 

   MR. LAUTEN:  Well I don’t have a problem 4 

with that but if he’s going to testify then we’re going 5 

to have to get the agreement out and we’re going to have 6 

to see it.  I’m not going to take -- I have a tremendous 7 

amount of respect for Mr. Beckwith.   I know he’s a 8 

fantastic lawyer and good person.  But like any other 9 

witness, I’m not going to take a witness’s word on it on 10 

what a document says that I don’t have in Court.  So if 11 

we’re going to put on some evidence we’re going to have 12 

to get it out or the Court’s going to have to look at it 13 

in camera.  I don’t care how we do it, but I gotta be 14 

able to cross-examine somebody about a document if it’s 15 

going to be proven up without me seeing it.   16 

   MR. BECKWITH:  What we’ve just heard is 17 

the parties are entitled to have a confidential 18 

settlement agreement.  The fact that a fee dispute has 19 

broken out between the parties, one of the parties that 20 

are lawyers does not abrogate our confidential 21 

settlement agreement and does not expose it to public 22 

view, Your Honor. 23 

   THE COURT:  Well, I’m not trying to make 24 

you do anything you don’t want to do.  I’m just trying 25 
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to figure out what is reasonable and equitable in this 1 

particular situation.  And as I said, I seem to be 2 

making a decision without very much information, so I 3 

mean, of course, I guess I’ve been put in that position 4 

before so I will do the best that I can do.   5 

   MR. BECKWITH:  But I’ve tried to 6 

represent to Your Honor as a member of this Bar and 7 

member of this Court, Your Honor precisely what’s 8 

happened here, which is that there is a confidential 9 

settlement agreement that exists between the parties.  10 

All indicia of evidence that was put in by Mr. Lauten 11 

and that was discussed by Mr. Pennington, points towards 12 

that fact, but as a member of the Bar I’m telling you 13 

there is a confidential settlement agreement in place 14 

and I have filed a notice again, as a member of the Bar 15 

that that confidential settlement agreement has 16 

conditions precedent to payment.   17 

   And lastly, I’m telling you that the 18 

money that is associated with the settlement agreement 19 

remains today at JPMorgan Chase Bank.  So, I’m making 20 

all of those representations to the Court; I don’t think 21 

they’re refuted representations, Your Honor. 22 

   THE COURT:  Well -- 23 

   MR. BECKWITH:  I might be --  24 

   THE COURT:  I understand that.  I guess 25 
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in the back of my mind, I mean, I have seen people make 1 

confidential settlement agreements and I’ve seen people 2 

brought back out of them.  I’ve seen people figure ways 3 

around them and I mean, lawyers do what lawyers do and 4 

so you know, there are a lot of agreements that are 5 

presented in the morning and that are, you know, torn up 6 

in the afternoon.  So, you know, I’m in the position of 7 

being aware of that fact; now, I haven’t heard you say 8 

that the confidential settlement agreement is not 9 

subject to revocation or modification or something else. 10 

   MR. BECHWITH:  Whether it is or isn’t 11 

Your Honor, I can tell you it is in existence today 12 

that, no doubt about it, it exists today. 13 

   THE COURT:  I understand. 14 

   MR. BECKWITH:  What effect the parties 15 

make up, the Heirs and their lawyers and this dispute 16 

may have on that confidential settlement agreement 17 

remains to be seen, but what I can tell you is there is 18 

a condition precedent to payment. 19 

   THE COURT:  I heard that.  What I’m 20 

saying to you is that what you’re not telling me is that 21 

there’s no way that that settlement might not change, or 22 

might not be modified or that JPMorgan Chase may decide 23 

to walk away from it. 24 

   MR. BECKWITH:  Your Honor, that doesn’t 25 
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change the fact that today, there’s a confidential 1 

settlement agreement is in place, -- 2 

   THE COURT:  I understand -- 3 

   MR. BECKWITH:  -- fully in writing, fully 4 

integrated, fully in existence. 5 

   THE COURT:  All right.   6 

   MR. LAUTEN:  I know we’re running out of 7 

time.  I do want two minutes for final argument if I can 8 

get it before we run out. 9 

   MS. JOHNSON:  Your Honor, can I just say 10 

first -- I’m sorry. 11 

   THE COURT:  Just a minute.   12 

   MS. JOHNSON:  Okay. 13 

   THE COURT:  So everybody can hear what 14 

you have to say. 15 

   MS. JOHNSON:  I’m sorry, Your Honor.  I 16 

just wanted to say for the record that we will reset our 17 

Motion to Compel Arbitration. 18 

   THE COURT:  I understand. 19 

   MS. JOHNSON:  We understand the Court’s 20 

time constraints.  I do want to make clear our positon 21 

on the record that if anything further goes on in this 22 

litigation, while there is a pending Motion to Compel 23 

Arbitration that that cannot happen.  That will be an 24 

abuse of discretion.  25 

MR:520



 

 

Jackie Galindo          The Probate Court          214.653.6066 

  62

   THE COURT:  Ma’am, I’ll decide that.  1 

Thank you. 2 

   MS. JOHNSON:  Okay.  Thank you, Your 3 

Honor. 4 

   MR. BECKWITH:  Your Honor, I will further 5 

represent that we will not -- I know Mr. Pennington 6 

would bear the same representation -- We will not 7 

change, alter or revoke the settlement agreement without 8 

notifying Your Honor, so you now have the confidential 9 

settlement agreement exist, conditions precedent to 10 

payment exist that have not been fulfilled so there’s no 11 

payment obligation.  And as officer of the Court I’m 12 

representing to you we will not change, revoke, or alter 13 

it without notifying the Court, in advance. 14 

   MR. PENNINGTON:  I agree with that on 15 

behalf of my clients, Your Honor. 16 

   THE COURT:  Okay.  All right.  Thank you. 17 

   MR. PENNINGTON:  Your Honor, may I at 18 

this point, request a stay of any further proceedings 19 

until we have a hearing on our Motion to Compel 20 

Arbitration? 21 

   MR. LAUTEN:  It’s not before you today, 22 

Your Honor.  23 

   MR. PENNINGTON:  Well it is part of our 24 

Motion to Compel and because we’re unable to have a 25 
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hearing on our Motion to Compel, all I’m asking Your 1 

Honor is that nothing else be set or no further 2 

discovery or no further motions are set before you until 3 

we’ve had an opportunity to have a hearing on a Motion 4 

to Compel Arbitration. 5 

   THE COURT:  Well, I can’t promise you 6 

that, sir, I mean, I don’t know what’s going to happen 7 

tomorrow okay, but you’re fee to reach that agreement 8 

with counsel if they choose to agree with you.   9 

   MR. LAUTEN:  I just want to leave you 10 

with one thought without even getting into it.  There’s 11 

one issue before you today and that’s the ownership and 12 

property rights of my clients with funds held by 13 

JPMorgan Chase.  We don’t have an arbitration agreement 14 

with JPMorgan.  We don’t have an agreement of any kind 15 

with them. 16 

   THE COURT: I understand, sir. 17 

   MR. LAUTEN:  Okay.  18 

   THE COURT:  All right.  Anything else? 19 

    MS. JOHNSON:  I just want to be clear.  20 

The Court is denying our Motion to Stay the Proceedings 21 

pending our Motion to Compel Arbitration. 22 

   THE COURT:  I’m not doing anything but 23 

moving that hearing at the moment, okay?  I’m going to 24 

think about what I’ve heard and I’m going to have to 25 
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make some kind of decision pretty quickly, so I need to 1 

think about what I’ve heard and I’ll be sending you 2 

something, shortly. 3 

   MR. PENNINGTON:  Can we get a hearing 4 

date Your Honor on our Motion to Compel, while we’re 5 

here? 6 

   THE COURT:  You can talk to Amanda. 7 

   MR. LAUTEN:  But before we adjourn Your 8 

Honor, I’ve got a flash drive with our proposed orders.  9 

I know you’re extremely busy.  The only thing I would 10 

ask the Court is to at least consider if it’s going to 11 

be awhile, extending the TRO because it expires by its 12 

terms under 14 days. 13 

   MS. JOHNSON:  And Your Honor, our positon 14 

is that is an absolute abuse of discretion.  This Court 15 

may not extend a TRO while there is a pending Motion to 16 

Compel Arbitration. 17 

   MR. LAUTEN:  Okay, well --   18 

   MS. JOHNSON:  This Court may not order 19 

discovery.  This Court may not deny our summary 20 

judgment. 21 

   THE COURT:  Ma’am? 22 

   MS. JOHNSON:  Sorry, Your Honor.   23 

   THE COURT:  Thank you.   24 

        Sir.?  25 
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   MR. LAUTEN:  My point is I would ask the 1 

Court to extend the TRO until the injunction is entered 2 

and I think the Court can decide on its own what the law 3 

is and isn’t and I’ve got an order for the Court that I 4 

will leave you with the flash drive, if I can approach. 5 

   THE COURT:  All right.  Is this the 14th 6 

day? 7 

   MR. LAUTEN:  Yes, it is, Your Honor. 8 

   THE COURT:  All right.  I’m sorry ma’am, 9 

I don’t mean to cut you off.  It’s just that you know, I 10 

need to move along. 11 

   MS. JOHNSON:  I understand, Your Honor, 12 

but I just have to be very clear.  I think you are being 13 

lead into error, here.  It is absolutely black letter 14 

law in the State of Texas that if there is a pending 15 

Motion to Compel Arbitration, the Court cannot extend 16 

the TRO, can’t enter an injunction, you can’t order 17 

discovery, you can’t hear a summary judgment motion.  18 

And I’m sorry to be so forceful, Your Honor, but you are 19 

being lead into error by these lawyers. 20 

   MR. LAUTEN:  Your Honor?  Your Honor, 21 

that is simply untrue.  We have a statute that 22 

specifically gives you jurisdiction, Chapter 171, before 23 

and even during an arbitration.  And it is simply wrong 24 

for a lawyer to come in here and tell you you’re 25 
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committing error when it’s not true. 1 

   MS. JOHNSON:  No, I didn’t say the Court 2 

was committing error.  I’m telling you, you are being 3 

lead into error. 4 

   MR. LAUTEN:  Okay, that’s not true. 5 

   MS. JOHNSON:  The statute that he is 6 

referring to is the Texas Arbitration Act. 7 

   THE COURT:  Thank you. 8 

   MS. JOHNSON:  Thank you, Your Honor. 9 

   MR. LAUTEN:  Thank you, Your Honor. 10 

   MR. PENNINGTON:  Thank you. 11 

    12 

 13 

 14 

 [End of proceedings] 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

MR:525



 

 

Jackie Galindo          The Probate Court          214.653.6066 

  67

THE STATE OF TEXAS       X 

COUNTY OF DALLAS  X  

 

   I, Jackie Galindo, Deputy Official Court 

Reporter for the Probate Court Number One, Dallas 

County, Texas, do hereby certify that the above and 

foregoing contains a true and correct transcription of 

all portions of evidence and other proceedings requested 

in writing by counsel for the parties to be included in 

this request in the above-styled and numbered cause, all 

of which occurred in open court or in chambers and were 

reported by me. 

   I further certify that this Reporter's 

Record of the proceedings truly and correctly reflects 

the exhibits, if any, offered by the respective parties. 

   WITNESS MY OFFICIAL HAND, this the 1st 

day of June, 2018. 
 
    
 
 

 /s/: Jackie Galindo                         
Jackie Galindo, Texas CSR #7023 
Expiration Date:  12/31/19 
Official Court Reporter 
Probate Court, Dallas County, Texas 
Renaissance Tower, 2400-A   
Dallas Texas 
214-653-6066 

MR:526



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  1

REPORTER’S RECORD 
VOLUME 4 OF 5 

CAUSE NO. PR-11-3238-1 
COURT OF APPEALS NO. 05-18-00558-CV 

 
IN THE ESTATE OF   |     THE PROBATE COURT 
MAX D. HOPPER,                | 
DECEASED      | 
          |       
                                                          
| 
JO N. HOPPER                  |                      
  Plaintiff,                  |                                   
      | 
v.                            |                                 
            | 
JPMORGAN CHASE BANK N.A.      |   
STEPHEN B. HOPPER,            |              
LAURA S. WASSMER              |             
  Defendants.                 |     NUMBER ONE                    
          |      
JOHN L. MALESOVAS d/b/a  |                 
MALESOVAS LAW FIRM, and FEE   |   
SMITH, SHARP & VITULLO, LLP   |    
  Intervenors,                |                           
      |      
v.                            |                        
                              |                                  
STEPHEN B. HOPPER, LAURA S.   |     
WASSMER, and JPMORGAN CHASE | 
BANK N.A.,                    |                         
  Defendants.               |     DALLAS COUNTY, TEXAS 
 

============================= 
MOTION TO COMPEL ARBITRATION 
============================= 

 

  On the 8th day of May, 2018, A.D., the 

following proceedings came on for hearing in the above-

entitled and numbered cause before the HONORABLE COURT, 

BRENDA HULL THOMPSON, Judge Presiding, held in Dallas, 

Dallas County, Texas. 

  Proceedings reported by oral stenography. 
 

MR:527



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  2

A P P E A R A N C E S 
 

 
BRIAN LAUTEN, Attorney 
SBOT No. 24031603 
Brian Lauten, PC  
3811 Turtle Creek Blvd. Suite 1450 
Dallas, Texas 75219 
Telephone:  214-414-0996 
 ATTORNEY FOR:  THE INTERVENORS 
 
ANNE M. JOHNSON, Attorney 
SBOT No. 00794271 
Haynes and Boone LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219 
Telephone:  214-651-5376 
Facsimile:  214-200-0487 
 --AND--          
JAMES E. PENNINGTON, Attorney 
SBOT No. 15758510 
Law Offices of James E. Pennington, P.C. 
900 Jackson Street, Suite 440 
Dallas, Texas 75202 
Telephone:  214-741-3022 
Facsimile:  214-741-3022 
 ATTORNEY FOR:  DEFENDANTS 
 
ALAN S. LOEWINSOHN, Attorney 
SBOT No. 12481600  
Loewinsohn Flegle Deary Simon LLP 
12377 Merit Drive, Suite 900 
Dallas, Texas 75251 
Telephone: 214-572-1700 
Facsimile: 214-572-1717 
  ATTORNEY FOR: JO N. HOPPER 
 
VAN H. BECKWITH, Attorney 
SBOT No. 02020150 
JESSICA PULLIAM, Attorney 
SBOT No. 24037309 
Baker Botts, LLP 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone:  214-953-6505 
 ATTORNEYS FOR:  JPMORGAN CHASE BANK, N.A. 
 
 
 

 

MR:528



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  3

 
I N D E X 

 
    PAGE  
 
Style and Caption                                  1              
                
Appearances                                        2 
 
Index                                              3 
 
Proceedings, May 8, 2018                           4 
 
Court Reporter’s Certificate                      41  
 

 
 
 
 
 
 

Exhibits 
[None] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

MR:529



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  4

P R O C E E D I N G S  1 

   THE COURT:  All right.  This is PR-11-2 

3238 in the Matter of Max Hopper.  May I have the 3 

attorneys announce, please? 4 

   MS. JOHNSON:  Yes, Your Honor, Ann 5 

Johnson, Jim Pennington and Andrew Guthrie for the 6 

intervention Defendants, Stephen Hopper and Laura 7 

Wassmer. 8 

   MR. LAUTEN:  Good afternoon, Your Honor, 9 

Brian Lauten on behalf of Fee Smith and John Malesovas, 10 

and Michelle, my paralegal, is here, too. 11 

   MS. PULLIAM:  Your Honor, Jessica Pulliam 12 

of Baker Botts on behalf of JPMorgan.  We do not 13 

anticipate participating today.  I just wanted to let 14 

you know we are here. 15 

   THE COURT:  All right, what’s your last 16 

name? 17 

   MS. PULLIAM:  Pulliam.  P-u-l-l-i-a-m. 18 

   THE COURT:  Anyone else?   19 

   MR. TOBEY:  Your Honor, Robert Tobey for 20 

the law firm of Block Garden & McNeill.  I’m an 21 

interested observer today. 22 

   THE COURT:  All right, what -- Block -- 23 

   MR. TOBEY:  Block, B-l-o-c-k. 24 

   THE COURT:  Oh, okay. 25 
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   MR. TOBEY:  Garden, G-a-r-d-e-n and 1 

McNeill, M-c-N-e-i-l-l.  It’s a law firm. 2 

   THE COURT:  Yes. 3 

   MR. TOBEY:  They’re counsel for Dr. 4 

Hopper and Ms. Wassmer, also.  They’re filing a motion 5 

in order to withdraw. 6 

   THE COURT:  Your clients are filing a 7 

motion to withdraw? 8 

   MR. TOBEY:  They are. 9 

   THE COURT:  Okay. 10 

   MR. TOBEY:  We’ll e-file that.  I do not 11 

anticipate participating in this hearing. 12 

   THE COURT:  All right.   13 

    How long do you anticipate, Ms. 14 

Johnson? 15 

   MS. JOHNSON:  Your Honor, I think I have 16 

about 10 or 15 minutes. 17 

   THE COURT:  All right.  Proceed. 18 

   MS. JOHNSON:  Your Honor, we’re here 19 

today on the Motion to Compel Arbitration of Stephen 20 

Hopper and Laura Wassmer.  We’re asking the Court today 21 

for an order enforcing the arbitration provisions, in 22 

the fee agreements that were drafted by the attorneys, 23 

in the case, and we’re asking the Court to compel 24 

arbitration and stay all proceedings in this Court.  I’d 25 
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like to start by talking about the arbitration 1 

provision.  May I approach, Your Honor? 2 

   THE COURT:  Yes. 3 

   MS. JOHNSON:  Your Honor, this is a copy 4 

of the arbitration provision.  I know the Court has seen 5 

it before.  It’s contained in the fee agreements that 6 

are in the record.  The fee agreements here, it’s 7 

undisputed that they contain unambiguous, broad, 8 

unlimited, arbitration provisions that cover all matters 9 

that may arise between attorneys and clients, including 10 

fee disputes.   11 

   And the highlighted language here, Your 12 

Honor if I could just read that.  “Any controversy or 13 

claim arises out of or is related to this agreement, any 14 

services provided by attorneys to client in connection 15 

with clients’ claims or any other matter that may arise 16 

between client and attorney including malpractice claims 17 

and fee disputes.  Attorneys and client both waive any 18 

right to bring a court action or have a jury trial and 19 

agree that the dispute shall be submitted to binding 20 

arbitration.”   21 

   Then it goes on to give details about how 22 

that arbitration should be conducted.  Your Honor, 23 

there’s no challenge to the enforceability of this 24 

provision.  In fact, quite the opposite, the lawyer’s 25 
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pleadings in this case state and I quote, that they 1 

fully embrace the fee agreements, including 2 

specifically, this arbitration provision.  Nor is there 3 

any argument about the broad and unambiguous scope of 4 

this agreement, Your Honor.   5 

   They are not taking the position that the 6 

dispute at issue here is not within the scope of the 7 

agreement.  They’re not saying this is not a fee 8 

dispute, which it most certainly is.  They’re not saying 9 

that this is not a matter that has arisen between 10 

clients and attorneys, which it most certainly is.  11 

Having shown a valid arbitration clause -- this was our 12 

burden, Your Honor, we had to show a valid arbitration 13 

clause and we have to show that the fee dispute at issue 14 

in this proceeding, is within the scope of that clause.   15 

   Having met that burden, Your Honor, the 16 

Court should compel arbitration.  The attorneys do not 17 

raise any defenses to arbitration.  They do not claim 18 

that this cause is unconscionable.  They do raise a 19 

number of arguments in an effort to avoid arbitration 20 

and I want to address those, briefly.  The first 21 

argument they raise is that the Court cannot compel 22 

arbitration against a non-signatory.  Certainly, there 23 

are a lot of issues when the Court is presented with an 24 

issue of arbitration as to a non-signatory but, none of 25 
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those are flagged here because there is no one -- we are 1 

not trying to compel a non-signatory, that is, JPMorgan 2 

to this dispute.   3 

   I would refer the Court to JPMorgan’s 4 

filing on Friday, which was a notice to the Court about 5 

their position related to the temporary injunction.  And 6 

here is what they said.  They said we are not holding 7 

disputed funds and there is no need -– we are not 8 

holding disputed funds because we have no obligation to 9 

make a settlement payment until certain conditions 10 

precedent are met, right, and the Court knows that.  The 11 

release of the liens and order from this Court saying 12 

that they can do so.   13 

   So, none of those conditions have been 14 

met and as a practical matter Your Honor, none of those 15 

conditions will be met until this fee dispute is 16 

resolved between the lawyers and the clients, in 17 

arbitration.  They are not holding disputed funds and 18 

there is no need for this Court to compel them to do 19 

anything.  They are akin to an interpleader Plaintiff.  20 

They’re not a party to dispute, and we are not seeking 21 

to compel them to arbitrate.   22 

   The second argument that the lawyers have 23 

made to avoid arbitration is an estoppel argument and 24 

there are really two pieces to this.  The first, they 25 
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say that we can’t enforce an arbitration provision in 1 

the contract.  You can’t do that if you’re also claiming 2 

that the contract is void or invalid.  And Your Honor, 3 

that precise argument has been rejected by the United 4 

States Supreme Court, in the 2006 case of Buckeye Check 5 

Cashing.   6 

   What the Court held there was that an 7 

arbitration provision in a contract is severable and of 8 

course, that is true here.  We have a severance 9 

provision in this contract, its paragraph 15, which says 10 

that if any part of this contract is held unenforceable, 11 

it doesn’t make the remainder of the contract 12 

unenforceable.  In addition, the Court held explicitly 13 

in that case that any challenge to the enforceability of 14 

a contract should be decided by the arbitrator and not 15 

the Court.   16 

   What that means is that the situation we 17 

have here will happen, and it’s not uncommon, which is 18 

that a court may enforce an arbitration provision in an 19 

agreement that an arbitrator may later find to be void.  20 

In fact, the lawyers, if anyone has taking any 21 

consistent position here, Your Honor, we submit that it 22 

is intervention Plaintiffs, because they are saying we 23 

fully embrace this contract that we drafted, that 24 

contains an arbitration provision yet, the arbitration 25 
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provision is invalid.  There is absolutely no case 1 

authority for this inconsistency.  If this were 2 

permitted Your Honor, it would render arbitration 3 

provision meaningless.  4 

   THE COURT:  All right, tell me the case 5 

you cited, again? 6 

   MS. JOHNSON:  Yes, Your Honor, I have a 7 

copy if you’d like it. 8 

   THE COURT:  All right. 9 

   MS. JOHNSON:  Thank you.  The case is 10 

Buckeye Check Cashing.  The other kind of estoppel 11 

argument they’re making Your Honor, is really a quasi 12 

estoppel argument that goes to the merits of dispute and 13 

has no bearing on whether or not this Court should 14 

compel arbitration.  Essentially, they’re saying our 15 

right to recover a 45 percent fee is vested and secured 16 

and so there’s nothing for an arbitrator to decide and 17 

there is no issue that should go to arbitration.   18 

   Well, Your Honor, that’s belied by their 19 

own summary judgment filing.  They filed a summary 20 

judgment motion in this court that is asking this Court, 21 

improperly asking this Court, to rule on the merits of 22 

the dispute.  They’ve set that summary judgment motion 23 

for May 23rd and they’re asking this Court for a merits 24 

ruling that should be decided by the arbitrator.  And 25 
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that summary judgment filing, in their own petition, 1 

confirms that this is a merits issue.  They give you -- 2 

they cite these cases, Tillery and Enochs and they 3 

really go to the merits, Your Honor, about what amount 4 

should be paid to these lawyers and they have nothing to 5 

do with arbitration and they are not arbitration cases.   6 

   And Your Honor, I would remind the Court 7 

of the testimony that I think you heard at the temporary 8 

injunction hearing, which is that our clients do not 9 

dispute that compensation is owed to these lawyers.  10 

That has never been a dispute.  The issue, the merits 11 

issue that should be decided in arbitration is the 12 

amount of that compensation.  That is the disputed 13 

issue.  That is the disputed issue that must be decided, 14 

according to the lawyer’s own agreement, by an 15 

arbitrator.   16 

   Your Honor, I also want to point out the 17 

timing issues related, that we have relevant to this 18 

issue, which is, we had a Texas Supreme Court opinion 19 

that’s very clear that motions to compel arbitration 20 

must be resolved without delay and that a court abuses 21 

its discretion if it delays ruling on a Motion to Compel 22 

Arbitration.  We have a particular urgency here, which 23 

has been created by the lawyer’s filings.  They have 24 

filed a merit summary judgment motion which is set for 25 
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May 23rd; our Response to that is due next week, May 16, 1 

and the Dallas Court of Appeals has been very clear in 2 

cases -– The Dallas Court of Appeals --, it’s cited in 3 

our brief, Your Honor, the Dallas Court of Appeals has 4 

been very clear that a court cannot rule on -- its 5 

Tantrum is the name of the case, Your Honor.   6 

   A court cannot rule on a summary judgment 7 

motion while a Motion to Compel Arbitration is pending.  8 

Nor, can it force a party to litigate by filing a 9 

response to the summary judgment motion because to do so 10 

would deprive that party of its contractual right to 11 

arbitration.  Let me just make two final points Your 12 

Honor, just so you’re up to speed on what developments 13 

in the case since we were last here on the temporary 14 

injunction hearing.   15 

   First, you heard from Mr. Tobey Block & 16 

Garden, which is another law firm that is seeking to 17 

recover their fees.  They have filed a demand for 18 

arbitration so I just want to let the Court know that.  19 

They have a similar arbitration provision in their 20 

contract.  The second development obviously, is that the 21 

Court has entered a temporary injunction and I want to 22 

remind the Court that when we were here the temporary 23 

injunction hearing, the authority that was proffered to 24 

the Court for the Court’s ability to enter an injunction 25 
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was the Texas Arbitration Act.   1 

   The provision was 171.086 and what that 2 

provision says is that this Court, in support of 3 

arbitration, may sign various orders that promote case 4 

resolution, through arbitration.  The other authority 5 

the Court was given was the Center case from the Dallas 6 

Court of Appeals.  What that case said is that this 7 

Court can only render an injunction in support of 8 

arbitration.   9 

   So, we submit Your Honor, that the basis 10 

for the injunction that was proffered to you by the 11 

attorneys and on which this court entered injunction, 12 

was that this case would proceed to arbitration.  Your 13 

Honor, in conclusion, all paths here lead to 14 

arbitration.  We have an undisputed arbitration clause.  15 

We have a broad unambiguous scope.  We have lawyer’s 16 

filings saying that they are embracing that arbitration 17 

clause.   18 

   We have a summary judgment motion that 19 

tees up the merits that should be decided by the 20 

arbitrator, and we have this Court’s own temporary 21 

injunction, which was rendered based on authority that 22 

presumes this issue is being decided in arbitration.  23 

So, we ask this Court to grant the Motion to Compel 24 

Arbitration and stay all of the proceedings in this 25 
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case, pending arbitration.   1 

   THE COURT:  All right. 2 

   MR. LAUTEN:  Good afternoon, Your Honor.  3 

First, no disrespect intended, Ms. Johnson was nice 4 

enough to move this hearing to accommodate a conflict I 5 

had and unfortunately, Mr. Vitullo is on vacation, and 6 

couldn’t get back in time.  So, no disrespect intended 7 

by him not being here.  There are three reasons why this 8 

motion should be denied.  And I’ll talk about those in a 9 

second.   10 

   The first thing she did say that was 11 

correct is there’s absolutely an enforceable arbitration 12 

clause in this dispute, no question.  But its prong two 13 

of the analysis as to why this motion should be denied 14 

today, as the pleadings currently stand, without 15 

prejudice.  The first issue is: Are there actually 16 

claims on file today that are within the course and 17 

scope in the umbrella of the arbitration provision?  18 

There are not.  And there are three reasons why this 19 

motion should be denied.   20 

   First, there is no claim before this 21 

Court that is subject to the arbitration provision at 22 

issue.  Number two, they’re fully estopped; there is 23 

nothing to arbitrate right now.  And three, they’ve 24 

taken irreconcilable positions.  Let me start with the 25 
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first issue.  What Ms. Johnson didn’t talk about is what 1 

is actually plead.  We filed a second amended plea in 2 

intervention.  There’s only one claim pending before 3 

this Court and it’s an application for declaratory 4 

relief under 37.005, JPM remains the Independent 5 

Administrator of the Estate.   6 

   Under 37.005, this Court has exclusive 7 

jurisdiction to dispose of property incident to the 8 

Estate and that is the settlement proceeds.  The 9 

settlement proceeds, albeit it hasn’t been funded, are 10 

entirely with JPM.  Our DEC action complaint -- there’s 11 

no breach of contract that’s been filed.  There’s no 12 

legal malpractice case that’s been filed.  There’s no 13 

breach of fiduciary duty case that’s been filed.  All of 14 

the claims that would fall within the orbit of an 15 

arbitration clause, none of that has been filed.   16 

   Our dispute primarily, is with who has 17 

the property, and that’s JPM.  We have no agreement with 18 

JPM.  JPM’s not only a non-signatory to an arbitration 19 

agreement, the lawyers have no agreement on any kind 20 

with JPM.  The jurisdiction, the corpus at issue is in 21 

the hands of a party before you, who is not bound by any 22 

agreement, much less an arbitration agreement.  I’ve got 23 

a case for you that’s right on point.  I’ve got copies 24 

of it and it’s cited in our brief, if I can approach? 25 

MR:541



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  16

   THE COURT:  Yes. 1 

   MR. LAUTEN:  Let the record reflect this 2 

is Transamerica v. Rapid Settlements, 284S.W.3d 385 and I 3 

would submit to you that that case is on all fours with 4 

the Instant (phonetic) case.  Let me tell you what 5 

happened.  That was a situation where you had a personal 6 

injury Plaintiff, injured in a car accident or something 7 

like that; they enter into a settlement agreement and 8 

instead of taking the cash, the lump sum for the 9 

settlement, the Plaintiff, which is, you know what 10 

happens all the time, is they structured the settlement 11 

to get an annuity over a certain amount of years.   12 

   Well the Plaintiff in that case decided 13 

that he wanted the money; that he didn’t want to wait 14 

for the annuity stream.  So, what happened, which is not 15 

wholly uncommon, is the Plaintiff reached out to this 16 

company called Rapid Settlements, which is one of these 17 

factoring companies and it enters it -- the Plaintiff, 18 

who settled this case, structures a settlement; the 19 

annuity provider was Transamerica.  The Plaintiff enters 20 

into this agreement with Rapid Settlements and agrees 21 

that Rapid Settlements in going to write him a check for 22 

$5,000 and he’s going to give him the annuity rights to 23 

$100,000.   24 

   So, he's got a contract with Rapid 25 
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Settlements with an arbitration agreement.  But the 1 

people who actually have the money Transamerica, they’re 2 

not a party to any agreement.  They’re the JPM in this 3 

fact pattern.  What happens?  They go to arbitration and 4 

they simply, the client who entered the agreement with 5 

Rapid, but not the person that actually had the money 6 

Transamerica, they weren’t a party to that contract.  7 

They go arbitrate.  They move to compel the arbitration 8 

award.  The Plaintiff loses.  The arbitrator says you 9 

entered into an agreement; you gave up your rights on 10 

that annuity; you’re bound by that.  11 

    Well, then they move to confirm the 12 

award, like coming back to this Court.  The JPM in that 13 

particular scenario, Transamerica, who had no 14 

arbitration agreement with them said we’re not bound by 15 

that, we’re a non-signatory, you couldn’t compel us to 16 

arbitration; we didn’t go to arbitration.  We’re not 17 

going to comply with the arbitrator’s award.  We don’t 18 

care about your arbitration award.  Our contract’s with 19 

the Plaintiff and that’s what we’re going to honor.  And 20 

in that case, the Court said, that’s right.   21 

   And in the Houston case, they held that 22 

it was reversible error to confirm the arbitration award 23 

because the person that actually had the money, the 24 

person that actually had the settlement, was not bound 25 
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by an arbitration award and they weren’t privy to an 1 

agreement.  That’s exactly what we have here.  We have a 2 

confluence.  We have three parties.  It’s not just 3 

client and lawyer.  It’s client, lawyer and JPM and 4 

JPM’s got the money.  We had no agreement with them.  5 

They’re not moving to compel arbitration with respect to 6 

JPM.   7 

   And furthermore, I would disagree that 8 

this is just a fee dispute; it’s not.  It’s an ownership 9 

and property right dispute.  We’re entitled to that 10 

property right now.  We own it.  We have filed a DEC 11 

action and we’re only seeking six findings.  No legal 12 

malpractice claim, no breach of fiduciary duty claim.  13 

Why in the thunder would we go to arbitration and take a 14 

dozen depositions and spend three months to a year in 15 

arbitration when we’re entitled to the property right 16 

now, in the hands of a party who is not subject to any 17 

arbitration agreement.   18 

   So, that’s issue one, is there is no 19 

claim subject to the arbitration agreement as things 20 

currently stand.  I totally agree with her.  If we were 21 

to amend and sue them for breach of contract and all 22 

kinds of other things, yeah, I get that.  If they were 23 

to sue us for legal malpractice, I get that.  None of 24 

that is on file today.  Point number two:  They are 25 
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fully estopped.  There’s nothing to arbitrate.  That’s 1 

what Tillery says; that’s what Enochs says.  Those 2 

findings have been made in the injunction order, those 3 

cases are cited in your order, and lastly, they have 4 

taken a reconcilable position.   5 

   She is absolutely, right; I do not 6 

disagree with Buckeye.  She is correct and she is 7 

telling you the truth when she says, that generally, 8 

that’s up to the arbitrator, that the arbitration 9 

agreement can be severed from the contract.  She’s 10 

absolutely telling the truth on that.  But there’s a 11 

bigger point to be made here and that is simply this: 12 

The policy of this is absolutely, awful.  They have 13 

accepted all of the benefits of this work, they 14 

terminate the lawyers literally within minutes of the 15 

settlement being reached; they fire the lawyers.   16 

   They say we agree the lawyers should be 17 

paid but they say we’re not going to tell you what that 18 

number is nor are we going to pay any of it until an 19 

arbitrator or court tells us otherwise.  And they want 20 

to be in a better position than they were before they 21 

did all of this and they created this mess and that is 22 

simply wrong.   23 

   I’m just telling you, Your Honor, if you 24 

were to allow -- if a personal injury Plaintiff was 25 
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allowed to simply wait until the case is settled, until 1 

the Frank Bransons and Ted Lyons and Windle Turleys of 2 

the world, we’re just not going to pay you.  We’re going 3 

to go to arbitration now and spend a year there.  That’s 4 

simply not the law.  They are fully estopped.  Lastly, I 5 

want to leave you if I could, with a copy of the DEC 6 

action statute.  Can I approach? 7 

   THE COURT:  Yes. 8 

   MR. LAUTEN:  And this is not just a DEC 9 

action statute, this is a unique provision of Chapter 37 10 

that gives a Probate Court exclusive jurisdiction over 11 

this type of claim.  In the Civil Rights and Remedies 12 

Code it says: “Declarations relating to trusts or 13 

estate”.  This is the statute that we plead in the only 14 

claim before this Court.  And under 37.005 one, you have 15 

exclusive jurisdiction as the Probate Court to deal with 16 

a class of creditors who have an interest in funds 17 

germane to the Estate.  We’re a creditor.  We’re owed 18 

this money.  We have a vested property right.   19 

   The Fifth Circuit applied Texas 20 

substantive law has held the minute the contingency fee 21 

is earned, it’s a vested secured, fully vested estopped 22 

ownership right.  That’s it.  Under this provision, the 23 

Court maintains exclusive jurisdiction to dispose of the 24 

corpus.  I will just remind the Court this, JPM again, 25 
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who we have no agreement with, they have no agreement 1 

with, other than the settlement agreement -- by the way, 2 

I would love to see what the choice of law or forum 3 

selection is in that agreement, which we haven’t seen.   4 

   But be that as it may, nobody has any 5 

agreement with them that they’re the Independent 6 

Administrator.  They got the property and they are not 7 

bound by any agreement to arbitrate.  So, therefore, for 8 

these reasons we would ask the Court to do this: Deny 9 

the Motion to Compel Arbitration without prejudice as it 10 

stands right now, if the pleadings are later amended and 11 

broadened, it has to be re-analyzed to see if claims 12 

fall in the scope of that arbitration provision.   13 

   The bottom line is this, no, we’re not 14 

running from our agreement.  Our agreement’s our best 15 

friend.  Our agreement’s why this case is over before it 16 

starts.  Number one, there is no claim to arbitrate as 17 

things are currently plead.  I’d ask the Court to 18 

consider and take judicial notice of our second amended 19 

petition  in intervention.  Number two, they are fully 20 

estopped under Enochs and Tillery.  There is nothing to 21 

go back in time and litigate.   22 

   THE COURT:  Just a second.  The second 23 

amended petition is --  24 

   MR. LAUTEN:  Yes, Your Honor, if you want 25 
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I can give you a copy of mine, a file-stamped copy.  We 1 

filed it on May 1st at 1:13 if I could approach?   2 

    I don’t have an extra copy for you 3 

Anne, but -– 4 

   MS. JOHNSON:  I got it. 5 

   THE COURT:  So, you’re asking for 6 

judicial notice of that? 7 

   MR. LAUTEN:  Take judicial notice of the 8 

only pleading that could possibly be before the Court 9 

with respect to their motion is one claim for 10 

declaratory relief.   11 

   THE COURT:  Any objection? 12 

   MS. JOHNSON:  Uh, no, Your Honor. 13 

   MR. LAUTEN:  And so, that’s my argument.  14 

I appreciate your time.  I know that we’ve taken a 15 

tremendous amount of your time away from how busy you 16 

are on Mr. Loewinsohn’s side of the case.  I’m happy to 17 

answer any questions you’ve got, but again, I’d ask the 18 

Court to deny the Motion to Compel Arbitration without 19 

prejudice at this time.  I got a proposed order if the 20 

Court wants me to leave it. 21 

   THE COURT:  All right.  The Court’s going 22 

to take judicial notice of the second amended petition 23 

in intervention.  And the Court will take proposed 24 

orders from both sides. 25 
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   MS. JOHNSON:  Your Honor, may I just 1 

respond, briefly? 2 

   THE COURT:  Yes. 3 

   MS. JOHNSON:  Thank you, Your Honor.   4 

   THE COURT:  Okay.  But I will take 5 

proposed orders today. 6 

   MS. JOHNSON:  Thank you, Your Honor.  7 

Your Honor, Mr. Lauten’s a very clever lawyer and he’s 8 

made some very clever arguments here but they drafted 9 

this arbitration provision.  This is the first time 10 

we’ve heard by the way, that their pleadings are outside 11 

the scope, but there is a whole bucket of law about how 12 

artful pleadings do not get you out of an arbitration 13 

clause.  This arbitration clause does not say breach of 14 

contract claims go to arbitration.  It says any matter 15 

that arises between the attorneys and the clients goes 16 

to arbitration.  Any matter, Your Honor.   17 

   It is one of the broadest most 18 

unambiguous, unlimited arbitration clauses there can be.  19 

And simply because they have plead this as a DEC action, 20 

let’s be very clear about the relief they are seeking.  21 

They are seeking that this Court declare that they are 22 

entitled to immediate disbursement of 45 percent of the 23 

settlement proceeds.  They can dress that up as a DEC 24 

action, they can say oh, it’s not breach of contract 25 
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it’s not that.  That is a matter that has arisen between 1 

attorneys and clients.  That is a fee dispute that is 2 

specifically covered in this arbitration clause.   3 

   Your Honor, the Transamerica case they’re 4 

coming up with -- and again, Mr. Lauten’s a very clever 5 

lawyer but there is no non-signatory.  Transamerica 6 

would only apply to bring JPMorgan in if they’d said 7 

we’re not paying, no matter what, we’re not paying.  8 

Then they would need to be a party to the arbitration 9 

but that is the opposite of what JPMorgan has said.  10 

JPMorgan has said we have no dog in this fight.  We will 11 

hold on to the proceeds until this dispute gets 12 

resolved, until this Court gives us an order that we can 13 

release it and then we will pay.   14 

   Your Honor, there is no non-signatory 15 

issue and if this Court stays the arbitration -- I’m 16 

sorry. 17 

   THE COURT:  Excuse me.  The last time I 18 

heard from Mr. Beckwith, he said that they were working 19 

with a settlement sheet, that they did not have a signed 20 

settlement agreement.  And I guess the Court raised -- 21 

he represented that they would comply with the 22 

settlement sheet, but he didn’t say unequivocally, that 23 

Chase might or could not possibly back out of the 24 

settlement agreement and he didn’t say that 25 
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unequivocally.   1 

   So, I guess one of the concerns that the 2 

Court has, because I’ve seen it happen, is that 3 

settlement agreements fall apart down here.  And so, one 4 

of the problems with what they were proposing to me, as 5 

a resolution of the issue with the disputed funds, was 6 

that there was some guarantee in place that, you know, 7 

that Chase would not disburse the funds under certain 8 

conditions.  However, you know, Chase probably would 9 

still retain an option to say that the conditions were 10 

not satisfied or that they had changed their mind.   11 

   And so, as I said, I didn’t hear from Mr. 12 

Beckwith that Chase was unequivocally yoked to the 13 

settlement agreement.  In fact, he said that the 14 

settlement agreement had not been signed or fleshed out.  15 

He said that they were working with the settlement 16 

terms. 17 

   MS. JOHNSON:  Your Honor, I would like 18 

Ms. Pulliam to respond to this but, I also refer the 19 

Court to JPMorgan’s filing on Friday.  They filed -- 20 

   THE COURT:  I haven’t seen it. 21 

   MS. PULLIAM:  I have a copy for you, Your 22 

Honor. 23 

   MS. JOHNSON:  I understand but just to be 24 

clear, JPMorgan makes very clear that they will abide by 25 
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existing court orders regarding payment and that they 1 

holding -– they are waiting for this Court to make an 2 

order. 3 

   THE COURT:  I understand that but a 4 

settlement agreement is not a settlement agreement until 5 

it’s signed and -- 6 

   MS. JOHNSON:  It is signed Your Honor. 7 

   MS. PULLIAM:  Your Honor, I just want to 8 

make clear because I was standing with Mr. Beckwith at 9 

the last hearing and if we weren’t clear, we certainly 10 

intended to be clear that there was a signed settlement 11 

agreement at that time.   12 

   THE COURT:  All right, well what I heard 13 

was that there were settlement terms that had been 14 

signed off on.  I didn’t --  15 

   MS. JOHNSON:  Definitely.  Your Honor, 16 

there was a Rule 11 Agreement that was filed with the 17 

Court and then there were two notices that JPMorgan has 18 

filed. 19 

   THE COURT:  I have not seen them. 20 

   MS. JOHNSON:  And if I may approach, I 21 

can give you the one that we filed most recently on last 22 

Friday, May 4th.  So, in that notice, the excerpt 23 

portions of the confidential signed settlement agreement 24 

and those portions contained the conditions precedent to 25 
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settlement.  I’ll give you just a second to look at it, 1 

Your Honor but I would direct to you the second page 2 

that contains the excerpts to the settlement agreement.  3 

So, Your Honor, this is a representation by JPMorgan 4 

again, that there is a signed settlement agreement.   5 

   I believe Mr. Lauten was incorrect when 6 

he said that the bank is not bound by anything.  It is 7 

certainly bound by this agreement.  It’s also made a 8 

representation to the Court about the terms that are 9 

contained in the settlement agreement.  Those terms, as 10 

outlined in our filing, contain conditions precedent 11 

prior to any release of funds.   12 

   So, this idea that there are settlement 13 

proceeds currently that anybody has a property interest 14 

in, is incorrect.  There are no settlement proceeds 15 

currently that are owed to anyone under the settlement 16 

agreement.   17 

   THE COURT:  Well, I understand that but I 18 

guess --           19 

    Go ahead.   20 

   MR. LAUTEN:  If you were to read this 21 

into the record right now it would be unbelievably 22 

unclear procedurally, where we are.  And this is a true 23 

fact, that supplement is not in evidence.  I haven’t 24 

seen it.  You haven’t seen it.  You haven’t seen it in 25 
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camera.  We have a lawyer telling you what an agreement 1 

says that nobody on this side of the table or the Court 2 

has actually seen and the point that was made at the 3 

prior hearing, which I think you’re latching onto, is 4 

simply this: They can get together and change their own 5 

agreement at any time.  We’re not a party to that 6 

agreement.  I haven’t even seen their agreement.  That’s 7 

the point.  They may file something today and say we’ll 8 

do this and then tomorrow, they turn around and say we 9 

won’t.  That’s the threat.  And that was germane to the 10 

injunction, which the Court granted. 11 

   MS. JOHNSON:  Your Honor, I just want to 12 

get us back to the issue.  Is this is a dispute that 13 

should be compelled to arbitration?  Whether or not -- 14 

if this Court compels arbitration, this Court’s 15 

temporary injunction stays in place.  And Your Honor, if 16 

I may approach again, this is a really important point.  17 

Mr. Lauten told you at temporary injunction hearing, the 18 

reason this Court had the right to enter an injunction  19 

--  it’s really important that the Court understands 20 

this -- is that under the Texas Arbitration Act, before 21 

arbitration proceedings begin in support of arbitration, 22 

this Court can enter injunctions if it thinks there’s 23 

going to be destruction of property.   24 

   This was the authority that was given to 25 
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this Court.  If this Court orders arbitration that will 1 

not affect the temporary injunction, those proceeds 2 

aren’t going anywhere until this arbitration is 3 

concluded.  Those proceeds aren’t going anywhere.  4 

JPMorgan has said that.  They have told this Court they 5 

are going to abide by the temporary injunction.  We have 6 

said that.  This corpus stays because JPMorgan has no 7 

obligation to pay these funds.   8 

   So, this court has entered a temporary 9 

injunction in support of arbitration.  That is the 10 

authority that Mr. Lauten gave you and he’s not 11 

disputing that.  So, those funds are going to stay put.  12 

JPMorgan’s going to hold on to those until this gets 13 

resolved and this Court enters a different order.  This 14 

is a lot of noise trying to distract the Court from the 15 

issue that is before the Court, which is: Is this a 16 

dispute that needs to go to arbitration?  It most 17 

certainly is and to be clear what they are asking for, 18 

they have filed a summary judgment motion and they’re 19 

asking this Court to order, give us 45 percent of 20 

settlement proceeds right now.  That is a fee dispute.  21 

It is a matter between attorney and client and it must 22 

be decided by an arbitrator. 23 

   MS. PULLIAM:  Your Honor, again, we don’t 24 

take a position on the arbitration issue.  If this Court 25 
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has any questions whatsoever after the representations 1 

that Mr. Beckwith made at the last hearing about the 2 

existence of a settlement agreement or the 3 

representations that my firm and Mr. Beckwith made in 4 

our May 4th hearing about the existence of a settlement 5 

agreement, including representations that there were 6 

excerpts from that settlement agreement included in our 7 

filing, we are happy to address that with filing an in 8 

camera redacted portion of it. 9 

   THE COURT:   Well, the question was not 10 

whether or not there was a settlement agreement.  The 11 

question in my mind was whether or not that settlement 12 

agreement could be changed or altered or not honored.  I 13 

mean, I see people change their minds every day.  And 14 

so, the question in my mind was whether the 15 

representation was that there was a settlement 16 

agreement.   17 

   The question in my mind was well do I 18 

hang my hat on something that could change.  And so, I’m 19 

not privy to the negotiations between the Intervenors 20 

and Chase Bank and so I don’t know that, I mean, without 21 

having seen that, I don’t know whether or not there’s an 22 

opt-out provision in the settlement agreement, whether 23 

or not there’s a -- you see what I’m saying?   24 

   MS. PULLIAM:  Yeah. 25 

MR:556



 

 

JACKIE GALINDO          THE PROBATE COURT          214.653.6066 

  31

   THE COURT:  I basically -- I made the 1 

observation that -- you’re asking me to make a decision 2 

without much information.  And so, you know, with those 3 

questions hanging in the air nobody decided to give the 4 

Court any more information so, I reached the conclusion 5 

that I reached.   6 

   MS. PULLIAM:  And to be clear there is a 7 

signed settlement agreement by both parties that -- 8 

   THE COURT:  I’m clear on that, ma’am.   9 

   MS. PULLIAM:  -- creates obligation and 10 

what is clear is that that will not change.  That there 11 

is a settlement agreement that obligates my client that 12 

is signed by my client and that fact will not change.  13 

And again, we’re happy to present in camera if the Court 14 

is interested, a redacted version of the settlement 15 

agreement, subject to discussion with counsel. 16 

   MS. JOHNSON:  And Your Honor, let me just 17 

speak, this is so important.  This whole business about 18 

whether the settlement agreement can change, the Court 19 

has already protected against that, because you have 20 

entered a temporary injunction.  You have said JPMorgan, 21 

nobody’s getting these settlement funds. 22 

   THE COURT:  Well, the settlement 23 

agreement and the temporary injunction -- I mean the 24 

injunction protects the funds.  It doesn’t protect the 25 
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agreement.   1 

   MS. JOHNSON:  That’s true, Your Honor but 2 

isn’t that what the issue is? 3 

   THE COURT:  No.  The issue and I’ll say 4 

it again, the issue is I am not sure about the 5 

settlement agreement.  I’m not sure whether or not the 6 

settlement agreement can be changed or modified without 7 

the Court being aware of it.  I don’t know.   8 

   MS. JOHNSON:  Your Honor, we will 9 

represent -- we will propose today that we will notify 10 

the Court immediately if the party’s change any part of 11 

the settlement agreement.  But the point is everybody 12 

here is concerned about what happens to these funds.  13 

Nothing is happening to these funds while there’s an 14 

arbitration.  The Court has entered a temporary 15 

injunction preventing that.   16 

   THE COURT:  I understand.   17 

   MS. JOHNSON:  Yeah. 18 

   MS. PULLIAM:  So, really, --  19 

   THE COURT:  That’s why I entered the 20 

temporary injunction. 21 

   MS. JOHNSON:  That’s right.  And that 22 

stays in place pending arbitration unless it’s reversed 23 

by the Court of Appeals or unless the Court reverses 24 

itself.  That temporary injunction maintains those 25 
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funds.  JPMorgan -- nothing is happening to those funds.   1 

   THE COURT:  It maintains the funds, 2 

ma’am.  It doesn’t necessarily maintain the agreement.  3 

You see what I’m saying? 4 

   MS. JOHNSON:  I do understand, Your Honor 5 

and I don’t know what to say other than we will inform 6 

the Court if something changes in the agreement, but and 7 

none of this, and again, Your Honor, all of this goes 8 

to, all of this goes to an argument that there is now a 9 

non-signatory who cannot be compelled to arbitration.  10 

Again, there is absolutely no argument that’s been 11 

articulated related to JPMorgan that should prevent this 12 

court from compelling its dispute to arbitration.  13 

   THE COURT:  All right. 14 

    Ma’am? 15 

   MS. PULLIAM:  Your Honor, I just want to 16 

offer again, that we have a copy of the redacted version 17 

of the settlement agreement that I’m happy to offer in 18 

camera if the Court chooses subject to --    19 

   MS. JOHNSON:  We have no objection to 20 

that, Your Honor. 21 

   THE COURT:  What about you? 22 

   MS. PULLIAM:  I don’t think she’s looking 23 

at me, Brian.  24 

   MR. LAUTEN:  I don’t have a copy to offer 25 
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into evidence, Your Honor so, if she wants to offer the 1 

agreement in camera, I don’t have a problem with that.  2 

I don’t have a problem with seeing the agreement. 3 

   THE COURT:  Well, they’re not offering 4 

the agreement.  They’re offering a redacted copy of the 5 

agreement. 6 

   MR. LAUTEN:  Well, I would need to know 7 

what they’re redacting.  I mean, it’s hard to object to 8 

something you haven’t seen, that’s being shown to the 9 

Court without me getting a copy. 10 

   MS. PULLIAM:  Your Honor, I can represent 11 

the only thing redacted in the settlement agreement is 12 

the amount of the settlement proceeds.  13 

   MR. LAUTEN:  I don’t have a problem with 14 

the Court seeing it in camera. 15 

   THE COURT:  All right. 16 

   MS. PULLIAM:  Your Honor, to assist the 17 

Court, the portions of the settlement agreement that are 18 

quoted in our May 4th filings are contained in section 2 19 

on page 3.   20 

   THE COURT:  Thank you. 21 

   MS. JOHNSON:  Your Honor, we’re just 22 

asking, given the timing, that we have a ruling quickly.  23 

I understand we put all that in our papers that we have 24 

a summary judgment response due next week.  In the event 25 
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the Court denies our Motion to Compel Arbitration we 1 

would ask the Court for a stay of proceedings that we 2 

can seek emergency relief in the Dallas Court of Appeals 3 

and alternatively, we would ask the Court to continue 4 

the summary judgment hearing, which is set for May 23rd.  5 

That would give everybody more space to be able to 6 

resolve this issue.   7 

   THE COURT:  The Court doesn’t -- I don’t 8 

have very many days left in this month that aren’t 9 

already committed to other matters.  And if the Motion 10 

for Summary Judgment is taken up on the 23rd, I’m 11 

planning to be out the following week.   12 

   MS. JOHNSON:  The problem Your Honor, is 13 

that we would have to file a response on the summary 14 

judgment motion May 16th.  We can’t be forced to proceed 15 

to continue to litigate the case while there’s a Motion 16 

to Compel pending and we would say even if the Court 17 

wants more time to rule that would give everybody more 18 

space if the Motion for Summary Judgment was continued. 19 

   THE COURT:  All right, is there an 20 

objection? 21 

   MR. LAUTEN:  If that pleases the Court, 22 

that’s fine with us, Your Honor. 23 

   THE COURT:  All right. 24 

   MR. LAUTEN:  It’s totally up to you. 25 
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   THE COURT:  All right.   1 

    Sheriff? 2 

   THE BAILIFF:  Yes. 3 

   THE COURT:  Could you get Amanda, please?  4 

    I’m just running over with motions 5 

for summary judgment down here.  I thought I’d had 6 

enough motions for summary judgment in Hopper but it 7 

looks like I’m not done yet, I’ve done easily 20 8 

something. 9 

   THE COURT:  When is that set for? 10 

   MR. LAUTEN:  I’m not sure, Your Honor, 11 

off the top of my head.  I thought it was 30 minutes but 12 

I’m not 100 percent confident in telling you that’s 13 

accurate. 14 

   MS. JOHNSON:  It’s set at 2 p.m. on May 15 

23rd.   16 

   THE COURT:  You have an hour.  Okay, I 17 

have any time Tuesday afternoon, on June 5th.   18 

   MS. JOHNSON:  That’s fine with me.  Is 19 

that okay with you, Jim?  20 

   MR. PENNINGTON:  Your Honor, I’ve got a 21 

trial starting on June the 4th.  I’m told it’s the number 22 

one setting. 23 

   THE COURT:  All right, what about 9 24 

O’clock, June 6th.  You think you’ll be finished? 25 
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   MR. PENNINGTON:  No, unfortunately, it’s 1 

going to be about a week. 2 

   THE COURT:  I’m sorry? 3 

   MR. PENNINGTON:  It’s going to be about 4 

approximately one week, Your Honor. 5 

   MS. PULLIAM:  Your Honor, I think that 6 

JPMorgan is a party to that hearing.  I think the 7 

summary judgment is also directed to the bank.  I have 8 

my availability here but I don’t have Mr. Beckwith’s. 9 

   THE COURT:  I can’t hear you. 10 

   MS. PULLIAM:  I have my availability on 11 

my calendar here with me, but I don’t have Mr. 12 

Beckwith’s.  One thing we can do is confer and -- If I’m 13 

wrong, I’m happy to be wrong about that. 14 

   THE COURT:  Okay, I could give you June 15 

11th from 9-10 or I could give you June 11th at 3. 16 

   MS. PULLIAM:  The 9-10 would be 17 

preferable on my end but again, I haven’t been able to 18 

confer with Mr. Beckwith. 19 

   MR. LAUTEN:  We can make these times 20 

work, Your Honor.  You tell us when to be here and we’ll 21 

be here. 22 

   MS. JOHNSON:  Those times are fine with 23 

us too, Your Honor. 24 

   THE COURT:  Okay, well I can, I mean, if 25 
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you aren’t finish Monday morning, it’ll run into my 10 1 

O’clock docket but I can put you on say at 3 O’clock or 2 

move a case up to 1 O’clock and be finished at 2:30. I 3 

can put you on say 2:30-4 on Monday afternoon, worst 4 

case 3-5, Monday afternoon.  Do you want to do that? 5 

   MR. LAUTEN:  Sure. 6 

   MS. PULLIAM:  The morning spot would be 7 

preferable for me.  I think I have to get on a plane 8 

later that afternoon, but -- 9 

   THE COURT:  Can you text him or email 10 

him? 11 

   MS. PULLIAM:  I just did.  I just did. 12 

   THE COURT:  All right.  Okay.  What we’ll 13 

do is I’ll move the date and you’ll have an extended 14 

amount of time to respond. 15 

   MR. LAUTEN:  Your Honor, can I approach 16 

the bench and give you a proposed order?  I think Ms. 17 

Johnson may have already given you hers. 18 

   THE COURT:  Yes. 19 

   MR. LAUTEN:  Thank you.  20 

   MS. JOHNSON:  So, Your Honor, that would 21 

mean that our response would be June 4th and so we would 22 

ask that the Court give us, that we have a ruling on 23 

arbitration one way or the other a couple of weeks 24 

before our response is due.  Thank you. 25 
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   THE COURT:  Well, what I’ll do is we’ll 1 

set it on June 11th.  You’ll either have the 9-10 slot or 2 

you’ll have the 2:30-3:30 or 4, depending on -- 3 

   MS. PULLIAM:  We’ll get back to you 4 

tomorrow morning. 5 

   THE COURT:  Okay, is everybody okay with 6 

that?  Can you all work that out? 7 

   MR. LAUTEN:  Sure, Your Honor. 8 

   THE COURT:  All right, and then your 9 

response date would be --  10 

   MS. JOHNSON:  I believe June 4th, Your 11 

Honor. 12 

[Counsel confer about dates] 13 

   THE COURT:  All right, so everybody’s 14 

clear, either 9-10 on June 11th or 2:30-3:30 on June 11th 15 

or I can go a little bit later.  Anything else?  Just 16 

notify the Court tomorrow. 17 

   MS. PULLIAM:  Absolutely, Your Honor. 18 

   MR. LAUTEN:  Your Honor, thank you. 19 

   MR. LAUTEN:  Did you say 2:30 or 3:30 on 20 

June 11th? 21 

   THE COURT:  I’m going to start another -- 22 

I’ll have a motion for summary judgment in front of 23 

yours that’s going to start at 1pm and so, I’ve given 24 

them an hour-and-a-half.  Let’s start you at 3 O’clock 25 
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to make sure I’ve given them enough time. 1 

   MR. LAUTEN:  Thanks, Judge. 2 

   MS. JOHNSON:  Thank you, Your Honor.  3 

   THE COURT:  Okay, thank you very much.  4 

     5 

[End of proceedings] 6 
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in a foreign jurisdiction or are international companies whom in attorney's opinion cannot be 
sued in a United States court. Client understands and agrees that Attorneys are not obligated 
to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw from 
representation of Client at any time, so long as said withdrawal would not unduly prejudice 
Client's right to bring suit or to seek or retain another attorney to represent Client. In such 
event, Client agrees to timely sign an appropriate Motion for Substitution of Counsel. If after 
disposition in the trial court, Client desires to appeal, a new and separate agreement shall be 
entered into by the parties as to services and fees for any appeal, or Client shall retain separate 
counsel to handle any appeal and Attorneys shall retain their interest in the case under this 
agreement applicable to any recovery obtained by settlement or otherwise. 
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2. AUTHORITY OF ATI'ORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
Claims, including hiring investigators, expert witnesses, and/or other attorneys and filing any 
legal action necessary. Client authorizes and empowers Attorneys to do any and all things 
necessary and proper in the enforcement, compromise, settlement, adjustment and collection 
of Client's Claim, and Client further authorizes and empowers them to sign any and all 
pleadings and all releases, checks, drafts, authorizations and other papers necessary and 
proper in connection with the prosecution or enforcement of Client's Claims and collection or 
settlement of the damages awarded or to be paid therefore, and to receive such funds or other 
property in Client's name and for Client on account of any judgment recovered or any 
settlement agreed upon in connection with Client's Claim. Full power and authority is given 
by Client to Attorneys to adjust, settle or compromise Client's Claim, but no final settlement 
shall be made and consummated by Attorneys without first submitting the offer, compromise, 
or adjustment to Client for approval, and Client agrees not to compromise or settle Client's 
Claim without the Attorneys' authority, agreement and consent. Should Client make a 
settlement in violation of this Agreement, Client agrees to pay Attorneys the full fee agreed 
upon under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE: This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by settlement 
prior to trial begins, Attorneys shall receive attorneys' fees in the amount of forty percent 
(40%) of the gross recovery. The attorney fee will be split amongst the attorneys as follows: 
FSSV 50% Malesovas Law Finn 50% If the matter is resolved after trial begins, Attorneys 

shall receive attorneys' fees in the amount of forty-five (45%) of the gross recovery. All 
attorneys' fees shall be a percentage of the gross recovery. Gross recovery means the gross 
amount of money or other value or property recovered for Client, before the deduction of 
expenses. Trial is considered to have commenced at 5 :OO p.m. on the Friday closest to ten 
(10) days before jury selection begins or evidence is first presented to the trier of fact, 
whichever is the earlier of these two events. If Attorneys do not recover any money or other 
value or property for Client, Client will not owe any attorneys' fees. Client agrees that 
Attorneys may, in their discretion, employ associate counsel to assist in prosecuting Client's 
cause of action, and Client does not object to the participation of any lawyers Attorneys may 
choose to involve in this representation of Client. With the exceptions set forth below, 
payment of attorneys' fees to associate counsel is the responsibility of Attorneys. In the event 
that the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside counsel 
to assist on matters other than prosecuting Client's claims for damages. Examples of such 
instances include the following: a defendant may seek bankruptcy protection; or a defendant 
may attempt to fraudulently transfer some of its assets to avoid paying the Client's claim; a 
defendant may transfer assets out of the country thereby necessitating the retention of foreign 
counsel, or a complex, multi-party settlement may require an ethics opinion from outside 
counsel; or special action in probate court may be necessary apart from the usual probate 
proceedings involved in an estate; or a separate lawsuit may need to be filed against a 
defendant's insurance company. Client agrees that Attorneys may retain such special outside 
counsel to represent Client when Attorneys deem such assistance to be reasonably necessary, 
and that the fees of such counsel will be deducted from Client's share of the recovery. 
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4. COSTS AND OTHER EXPENSES: Clients WILL NOT BE responsible to pay 
for costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, t avel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related charges 
incurred or paid as an expense on behalf of Client and paid to third-party vendors or incurred 
internally by Attorneys and charged to Client in connection with Attorneys' representation of 
Client. 

S. DISBURSEMENT OF PROCEEDS TO CLIENT: Client understands that 
Attorneys make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall ( 1) retain either forty percent ( 40%) of the proceeds as their attorneys' fees if 
the matter is settled or resolved before trial begins or forty-five (45%) percent of the proceeds 
as their attorneys' fees if the matter is settled or resolved after trial begins, (2) deduct from 
Client's share of the proceeds any costs and expenses, including the fees of any special outside 
counsel that Attorneys may incur on Client's behalf, and (3) disburse the remainder of Client's 
share of the proceeds to Client. At the time of disbursement of any proceeds, Client will be 
provided with a disbursement sheet reflecting the attorneys' fees, the expenses deducted out of 
Client's share, and the remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or others 
who have paid benefits or provided services on Client's behalf may claim a right to recover a 
portion of the proceeds of any action brought on behalf of the Client and may place Attorneys 
on notice of their claim. Except as may be required by law, Attorneys will not agree to protect 
any claim of a subrogation carrier or other creditor without Client's consent. 

6. POWER OF ATTORNEY: Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of this 
cause of action, including pleadings, contracts, checks or drafts, settlement agreements, 
compromises and releases, verifications, dismissals and orders, proofs of claim, ballots, 
verified statements including those pursuant to Bankruptcy Rule 2019, and all other 
documents that Client could properly execute. Client's claims will not be settled without 
obtaining Client's consent. 

7. COOPERATION: ADDRESS CHANGE; RETURN OF DOCUMENIS: Client 
agrees to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to attend 
any necessary meetings, depositions, preparation sessions, hearings and trial. Client shall 
appear on reasonable notice at any and all depositions and Court appearances and shall 
comply with all reasonable requests of Attorneys in connection with preparation and 
presentation of Client's claims. The Client acknowledges and agrees that all communications 
with Attorneys are privileged. The Client acknowledges that Attorneys may represent other 
individuals on the same or similar matters and therefore may communicate matters of 
common interest to all of Attorneys' clients. Therefore, Client agrees and understands that 
other individuals who are clients of Attorneys may also invoke the attorney client privilege as 
to Attorneys' communications with Client. The Client acknowledges and agrees not to 
provide attorney work product or attorney client communications to any other person. 
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Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing address 
(work or home) or telephone number (work, home and cell) during the tenn of this 
representation within seven (7) days of each such change of address or telephone number. 
When the case is completed, and subject to any Court orders, Attorneys will provide Client 
the opportunity to retrieve any documents and/or materials that Client provided to Attorneys 
or that Attorneys have obtained from other sources in connection with the case. However, if 
Client has not retrieved those documents and/or materials within ninety (90) days after 
Attorneys have mailed to Client written notice that the case is completed and that those 
documents and/or material are available to Client, Attorneys may dispose of those documents 
and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax adyjce and are not being retained to offer such advice to Client or to represent 
Client before the IRS. Moreover, Client accepts responsibility for making any payment or 
filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other tax on 
any amount that Client may recover or the fees due Attorneys hereunder. Client also 
understands that applicable Federal income tax law may require that Client pay income tax on 
the fees due Attorneys hereunder, separate and apart from and in addition to any taxes owed 
by Attorneys. Client agrees that any such taxes (other than Federal and/or State income taxes 
that Attorneys may owe on monies actually received by them) shall be paid out of my share of 
any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not tenninate upon the 
death of Client. In the event of the death of Client, any duly appointed Representative of 
Client's heirs and/or estate will be bound by this Agreement to the extent allowed by 
applicable law, including without limitation, the provisions of this Agreement relating to the 
recovery of attorneys' fees and costs and other expenses. Any such Representative shall, upon 
request by Attorneys, execute a new Agreement in the capacity as Representative for the heirs 
and/or estate of the Client. 

10. OFFER OF SETILEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if Client 
rejects or does not accept such an offer, such may result in any award, verdict or judgment in 
Client's favor being reduced as provided by such law. Client understands that Client has the 
final authority to accept or reject any offer of settlement. Client understands that if Client 
rejects or does not accept such an offer, and Client's recovery is subsequently reduced, the 
fees owed to Attorneys will be calculated on the amount of any award, verdict or judgment 
before reduction, and the reduction shall be out of Client's share of any recovery. 
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11. SECURITY INTEREST: Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent (40%) of the proceeds ifthe matter is settled 
or resolved before trial begins or forty-five percent ( 45%) of the proceeds if the matter is 
resolved after trial begins, of any property, money or other value recovered by settlement, 
compromise, verdict or judgment of the claims described in this contract. Client does hereby 
give and grant to Attorneys an express security interest, in addition to any statutory lien, upon 
Client's claims and any and all judgments recovered, and any and all funds or property 
realized or paid by compromise or settlement, as security for the compensation and costs and 
expenses advanced or due to be paid or reimbursed to Attorneys hereunder. This security 
interest is to continue in the event Attorneys are discharged without good cause. If the claims 
are not assignable at law, Client expressly assigns to Attorneys, to the extent of attorneys' fees 
and disbursements, any sum realized by way of a settlement or any judgment obtained 
thereon. 

12. BINDING EFFECT: This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective heirs, executors, administrators, legal representatives, 
successors and assigns. 

13. TERMINATION OF R£PRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
Attorneys. Should Client elect to tenninate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys have a 
claim for expenses of litigation and unpaid attorneys' fees which will become due upon 
receipt by Client or any successor attorney of Client or any proceeds for any remaining 
portion of Client's claim. Client understands that the obligation for unpaid attorneys' fees will 
be calculated based on the percentage of work completed on the case or claims at the time 
Client tenninates Attorneys. 

14. NO GUARANTEE OF BECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Clienfs claim, 
but that Attorneys will use their skill and diligence, as well as their experience, to diligently 
pursue Client's action. 

15. MISCELLANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect any other provision thereof: and 
this agreement shall be construed as if such invalid, illegal, or unenforceable provision had 
never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIQNS: Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many lawsuits 
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even if the Client's claims are not beyond the Statute of Limitations. Client understands that 
Attorneys must perfonn an evaluation of Client's claim prior to filing Client's lawsuit, and that 
this evaluation will first require Client to provide Attorneys with all relevant documents and 
other infonnation requested. It is possible that the statute of limitations has already expired or 
may expire during the interim between the date of Client's signature below and the filing of 
Client's lawsuit. Client agrees to accept this risk. 

17. REFERRAL QR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees 
that Attorneys may refer this matter to another lawyer or associate additional lawyers to assist 
in representing Client and prosecuting the Client's cause of action. Prior to the referral or 
association becoming effective, Client shall consent in writing to the tenns of the arrangement 
after being advised of (1) the identity of the lawyer or law firm involved, (2) whether the fees 
will be divided based on the proportion of services rendered or by lawyers agreeing to assume 
joint responsibility for the representation, and (3) the share of the fee that each lawyer or law 
finn will receive or, if the division is based on the proportion of services perfonned, the basis 
on which the division will be made. The referral or association of additional attorneys will 
not increase the total fee owed by the Client. 

18. NOTICE TO CLIENIS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other States, 
Attorneys will seek permission of the appropriate Court to appear pro hac vice. If pro 
hac vice admission is granted, Attorneys will be subject to the disciplinary rules of that 
particular jurisdiction. Attorneys are also subject to the disciplinary jurisdiction of the 
State Bar of Texas. The State Bar of Texas investigates and prosecutes professional 
misconduct committed by Texas attorneys. For more information call C800l 932-1900. 

20. ARBITRATION: It is Attorney's goal to maintain at all times a constructive and 
positive relationship with Client on the matter described above and on future matters in 
which Attorney may perform services for Client. However, should a dispute arise 
between Attorney and Client, a prompt and fair resolution is in the interests of all 
concerned. To this end, if any controversy or claim arises out of is related to this 
agreement, any services provided by Attorneys to Client in connection with Client's 
Claims, or any other matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client both waive any right to bring 
a court action or have a jury trial and agree that the dispute shall be submitted to 
binding arbitration to be conducted in Dallas, Texas before the American Arbitration 
Association ("AAA") in accordance with the Commercial Arbitration Rules of the AAA 
with one arbitrator who must be an attorney licensed to practice law in the State of 
Texas •• 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS 
STATED ABOVE AS OF THE DATE NOTED BELOW. 
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Stephen Hopper 

Date: ___________ _ 

Address: __________ _ 

Telephone Numbers: 

ATTORNEYS: 

Fee, Smith, Sharp &Vitullo, LLP 

C(~-A 
Malesovas Law Firm 
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The undersigned Stephen Hopper, and Laura Wassmer referred to as "Client" 
or "Clients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law 
Firm, (herein "Attorneys") to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate and 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and 
breach of fiduciary duty against JP MORGAN CHASE and persons and companies relating 
to JP MORGAN CHASE BANKs wrongful acts in acting as the independent administrator 
of the Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not 
include the filing of any claim against any state or federal entity or employee or filing or 
pursuing an appeal from disposition in the Trial Court. Client understands and agrees 
that the scope of representation herein does not include defending any claims or 
lawsuits filed against Client. Client is retaining separate counsel on a flat fee agreement 
or other fee arrangement to defend them against any claims filed by any parties. 

Client understands and agrees that the scope of representation herein does not 
include representing Clients in the probate lawsuit or lawsuit involving Chase bank, and 
defending Client against Chase bank or any other party. 

Client understands and agrees that Attorneys will not file suit against entities that 
are in a foreign jurisdiction or are international companies whom in attorney's opinion 
cannot be sued in a United States court. Client understands and agrees that Attorneys 
are not obligated to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to withdraw 
from representation of Client at any time, so long as said withdrawal would not unduly 
prejudice Client's right to bring suit or to seek or retain another attorney to represent 
Client. In such event, Client agrees to timely sign an appropriate Motion for Substitution 
of Counsel. If after disposition in the trial court, Client desires to appeal, a new and 
separate agreement shall be entered into by the parties as to services and fees for any 
appeal, or Client shall retain separate counsel to handle any appeal and Attorneys shall 
retain their interest in the case under this agreement applicable to any recovery 
obtained by settlement or otherwise. 

2. AUTHORITY OF ATTORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
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Claims, including hiring investigators, expert witnesses, and/or other attorneys and 
filing any legal action necessary. Client authorizes and empowers Attorneys to do any 
and all things necessary and proper in the enforcement, compromise, settlement, 
adjustment and collection of Client's Claim, and Client further authorizes and empowers 
them to sign any and all pleadings and all releases, checks, drafts, authorizations and 
other papers necessary and proper in connection with the prosecution or enforcement 
of Client's Claims and collection or settlement of the damages awarded or to be paid 
therefore, and to receive such funds or other property in Client's name and for Client on 
account of any judgment recovered or any settlement agreed upon in connection with 
Client's Claim. Full power and authority is given by Client to Attorneys to adjust, settle 
or compromise Client's Claim, but no final settlement shall be made and consummated 
by Attorneys without first submitting the offer, compromise, or adjustment to Client for 
approval, and Client agrees not to compromise or settle Client's Claim without the 
Attorneys' authority, agreement and consent Should Client make a settlement in 
violation of this Agreement, Client agrees to pay Attorneys the full fee agreed upon 
under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE; This Agreement is a contingency fee contract Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent (40%) of the gross recovery. The attorney fee will be split amongst the 
attorneys as follows: FSSV 50% Malesovas Law Firm 50% If the matter is resolved 
after trial begins, Attorneys shall receive attorneys' fees in the amount of forty-five 
( 45%) of the gross recovery. All attorneys' fees shall be a percentage of the gross 
recovery. Gross recovery means the gross amount of money or other value or property 
recovered for Client, before the deduction of expenses. Trial is considered to have 
commenced at 5:00 p.m. on the Friday closest to ten (10) days before jury selection 
begins or evidence is first presented to the trier of fact, whichever is the earlier of these 
two events. If Attorneys do not recover any money or other value or property for Client, 
Client will not owe any attorneys' fees. Client agrees that Attorneys may, in their 
discretion, employ associate counsel to assist in prosecuting Client's cause of action, and 
Client does not object to the participation of any lawyers Attorneys may choose to 
involve in this representation of Client. With the exceptions set forth below, payment of 
attorneys' fees to associate counsel is the responsibility of Attorneys. In the event that 
the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside 
counsel to assist on matters other than prosecuting Client's claims for damages. 
Examples of such instances include the following: a defendant may seek bankruptcy 
protection; or a defendant may attempt to fraudulently transfer some of its assets to 
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avoid paying the Client's claim; a defendant may transfer assets out of the country 
thereby necessitating the retention of foreign counsel, or a complex, multi-party 
settlement may require an ethics opinion from outside counsel; or special action in 
probate court may be necessary apart from the usual probate proceedings involved in an 
estate; or a separate lawsuit may need to be filed against a defendant's insurance 
company. Client agrees that Attorneys may retain such special outside counsel to 
represent Client when Attorneys deem such assistance to be reasonably necessary, and 
that the fees of such counsel will be deducted from Client's share of the recovery. 

4. COSTS AND OTHER EXPENSES; Clients WILL NOT BE responsible to pay for 
costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related 
charges incurred or paid as an expense on behalf of Client and paid to third-party 
vendors or incurred internally by Attorneys and charged to Client in connection with 
Attorneys' representation of Client 

5. DISBURSEMENT OF PROCEEDS TO CLIENT; Client understands that Attorneys 
make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent ( 40%) of the proceeds as their attorneys' 
fees if the matter is settled or resolved before trial begins or forty-five ( 45%) percent of 
the proceeds as their attorneys' fees if the matter is settled or resolved after trial begins, 
(2) deduct from Client's share of the proceeds any costs and expenses, including the fees 
of any special outside counsel that Attorneys may incur on Client's behalf, and (3) 
disburse the remainder of Client's share of the proceeds to Client At the time of 
disbursement of any proceeds, Client will be provided with a disbursement sheet 
reflecting the attorneys' fees, the expenses deducted out of Client's share, and the 
remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or 
others who have paid benefits or provided services on Client's behalf may claim a right 
to recover a portion of the proceeds of any action brought on behalf of the Client and 
may place Attorneys on notice of their claim. Except as may be required by law, 
Attorneys will not agree to protect any claim of a subrogation carrier or other creditor 
without Client's consent. 

6. POWER OF ATTORNEY; Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of 
this cause of action, including pleadings, contracts, checks or drafts, settlement 
agreements, compromises and releases, verifications, dismissals and orders, proofs of 
claim, ballots, verified statements including those pursuant to Bankruptcy Rule 2019, 
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and all other documents that Client could properly execute. Client's claims will not be 
settled without obtaining Client's consent 

7. COOPERATION; ADDRESS CHANGE; RETURN OF DOCUMENTS; Client agrees 
to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to 
attend any necessary meetings, depositions, preparation sessions, hearings and trial. 
Client shall appear on reasonable notice at any and all depositions and Court 
appearances and shall comply with all reasonable requests of Attorneys in connection 
with preparation and presentation of Client's claims. The Client acknowledges and 
agrees that all communications with Attorneys are privileged. The Client acknowledges 
that Attorneys may represent other individuals on the same or similar matters and 
therefore may communicate matters of common interest to all of Attorneys' clients. 
Therefore, Client agrees and understands that other individuals who are clients of 
Attorneys may also invoke the attorney client privilege as to Attorneys' communications 
with Client The Client acknowledges and agrees not to provide attorney work product 
or attorney client communications to any other person. 

Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing 
address (work or home) or telephone number (work, home and cell) during the term of 
this representation within seven (7) days of each such change of address or telephone 
number. When the case is completed, and subject to any Court orders, Attorneys will 
provide Client the opportunity to retrieve any documents and/or materials that Client 
provided to Attorneys or that Attorneys have obtained from other sources in connection 
with the case. However, if Client has not retrieved those documents and/or materials 
within ninety (90) days after Attorneys have mailed to Client written notice that the case 
is completed and that those documents and/or material are available to Client, Attorneys 
may dispose of those documents and/ or materials. 

8. NO TAX ADVICE; Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to 
represent Client before the IRS. Moreover, Client accepts responsibility for making any 
payment or filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other 
tax on any amount that Client may recover or the fees due Attorneys hereunder. Client 
also understands that applicable Federal income tax law may require that Client pay 
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income tax on the fees due Attorneys hereunder, separate and apart from and in 
addition to any taxes owed by Attorneys. Client agrees that any such taxes (other than 
Federal and/or State income taxes that Attorneys may owe on monies actually received 
by them) shall be paid out of my share of any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement will not terminate upon 
the death of Client. In the event of the death of Client, any duly appointed 
Representative of Client's heirs and/or estate will be bound by this Agreement to the 
extent allowed by applicable law, including without limitation, the provisions of this 
Agreement relating to the recovery of attorneys' fees and costs and other expenses. Any 
such Representative shall, upon request by Attorneys, execute a new Agreement in the 
capacity as Representative for the heirs and/or estate of the Client 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if 
Client rejects or does not accept such an offer, such may result in any award, verdict or 
judgment in Client's favor being reduced as provided by such law. Client understands 
that Client has the final authority to accept or reject any offer of settlement. Client 
understands that if Client rejects or does not accept such an offer, and Client's recovery 
is subsequently reduced, the fees owed to Attorneys will be calculated on the amount of 
any award, verdict or judgment before reduction, and the reduction shall be out of 
Client's share of any recovery. 

11. SECURITY INTEREST: Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent ( 40%) of the proceeds if the matter is 
settled or resolved before trial begins or forty-five percent ( 45%) of the proceeds if the 
matter is resolved after trial begins, of any property, money or other value recovered by 
settlement, compromise, verdict or judgment of the claims described in this contract. 
Client does hereby give and grant to Attorneys an express security interest, in addition 
to any statutory lien, upon Client's claims and any and all judgments recovered, and any 
and all funds or property realized or paid by compromise or settlement, as security for 
the compensation and costs and expenses advanced or due to be paid or reimbursed to 
Attorneys hereunder. This security interest is to continue in the event Attorneys are 
discharged without good cause. If the claims are not assignable at law, Client expressly 
assigns to Attorneys, to the extent of attorneys' fees and disbursements, any sum 
realized by way of a settlement or any judgment obtained thereon. 

12. BINDING EFFECT; This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
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Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys 
have a claim for expenses of litigation and unpaid attorneys' fees which will become due 
upon receipt by Client or any successor attorney of Client or any proceeds for any 
remaining portion of Client's claim. Client understands that the obligation for unpaid 
attorneys' fees will be calculated based on the percentage of work completed on the case 
or claims at the time Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVER¥; Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's 
claim, but that Attorneys will use their skill and diligence, as well as their experience, to 
diligently pursue Client's action. 

15. MISCELLANEOUS; In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any 
respect, such invalidity, illegality, or unenforceability shall not affect any other provision 
thereof, and this agreement shall be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIONS; Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many 
lawsuits even if the Client's claims are not beyond the Statute of Limitations. Client 
understands that Attorneys must perform an evaluation of Client's claim prior to filing 
Client's lawsuit, and that this evaluation will first require Client to provide Attorneys 
with all relevant documents and other information requested. It is possible that the 
statute of limitations has already expired or may expire during the interim between the 
date of Client's signature below and the filing of Client's lawsuit. Client agrees to accept 
this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees that 
Attorneys may refer this matter to another lawyer or associate additional lawyers to 
assist in representing Client and prosecuting the Client's cause of action. Prior to the 
referral or association becoming effective, Client shall consent in writing to the terms of 
the arrangement after being advised of (1) the identity of the lawyer or law firm 
involved, (2) whether the fees will be divided based on the proportion of services 
rendered or by lawyers agreeing to assume joint responsibility for the representation, 
and (3) the share of the fee that each lawyer or law firm will receive or, if the division is 
based on the proportion of services performed, the basis on which the division will be 
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made. The referral or association of additional attorneys will not increase the total fee 
owed by the Client 

18. NOTICE TO CLIENTS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other 
States, Attorneys will seek permission of the appropriate Court to appear pro hac 
vice. If pro hac vice admission is granted, Attorneys will be subject to the 
disciplinary rules of that particular jurisdiction. Attorneys are also subject to the 
disciplinary jurisdiction of the State Bar of Texas. The State Bar of Texas 
investigates and prosecutes professional misconduct committed by Texas 
attorneys. For more information call (800) 932-1900. 

20. ARBITRATION: It is Attorneys goal to maintain at all times a constructive 
and positive relationship with Client on the matter described above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a prompt and fair resolution is in the 
interests of all concerned. To this end, if any controversy or claim arises out of is 
related to this agreement, any services provided by Attorneys to Client in 
connection with Client's Claims, or any other matter that may arise between Client 
and Attorney (including malpractice claims and fee disputes), Attorneys and Client 
both waive any right to bring a court action or have a jury trial and agree that the 
dispute shall be submitted to binding arbitration to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commercial Arbitration Rules of the AAA with one arbitrator who must be an 
attorney licensed to practice law in the State of Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS STATED 
ABOVE AS OF THE DATE NOTED BELOW. 

Laura Wassmer 

Stephen Hopper 

Date: 11/19/2015 

Address: 36'5 N chssep alvd Oklahoma City, OK 7318 

Telephone Numbers: 405-639-9186 
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AITORNEYS: 

FP.P.. Smith. Sh~rn RNihillo. LLP 

9".A 
Malesovas Law Firm 
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. PENNINGTON 
LICENSED IN TEXAS AND COLORADO 

A PROFESSIONAL CORPORATION 
900 JACKSON STREET, SUITE 440 

DALLAS, TEXAS 75202-4473 

April 5, 2018 

VIA EMAIL: blauten@brianlauten.com 

Brian P. Lau ten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 75219 

PHONE (214) 741-3022 
FAX (214) 741-3055 

E-MAlL Jep@Jeplawyer.com 

Re: Case No. PR-11-3238-1; In re: Estate of Max Hopper, Deceased, Jo N. Hopper v. JP 
Morgan Chase Bank, N.A., et al., in the Probate Court of Dallas County, Texas. 

Brian: 

As you know, I represent Dr. Stephen Hopper and Laura Wassmer in connection with a 
dispute that has developed involving your clients, Anthony Vitullo and Fee, Smith, Sharp & 
Vitu llo, LLP. Please be advised that my clients have decided to term,!n.ate their relationship with 
Mr. Vitullo, Fee, Smith, Sharp & Vitullo, LLP and John Malesovas.lJheir decision to terminate 
this relationship is based on a number of factors, which are too numerous to set forth herein. 
However, I provided you with a brief summary of those reasons yesterday during our call and 
suggested we meet in person to discuss th is in more detail. Ultimately, as a result of several 
issues that were di scovered by Jeff Levinger, the appellate lawyer retained to handle the appeal 
of the jury's verdict, my clients decided to settle the case with JP Morgan Chase. Most, if not all 
of these issues, were caused by your clients' omiss ions before and during trial, such as fai ling to 
present expert testimony and several jury charge issues which would have made an appeal very 
difficu lt for my clients. Additionally, I discovered a number of facts, some of which I outlined 
during our call, which indicate that the contingency fee agreement is probably not enforceable 
and which show that - even if it is enforceable - your clients breached the agreement. As a 
result, I am notifying you that my clients are - effective immediately -- terminating their 
relationshiE}with Mr. Vitullo, Fee, Smith, Sharp & Vitullo, LLP and Mr. Malesovas and his firm. 
It is unclear to me whether you are representing Mr. Malesovas or his firm. Please advise, so that 
I can notify Mr. Malesovas if needed. 

At this time, I am requesting your clients to provide me with their entire fi le regarding 
their representation of my clients. Although your clients have previow:lv nrovided me with 

-' j EXHIBIT 

~-c8 
MR:587



.. ·• 

Brian Lauten 
April 5, 2018 
Page2 

portions of the file, the files which were provided are not complete and were not provided in the 
manner in which they were originally maintained by the firm. I am not suggesting anything 
improper about the manner in which the files were previously produced. However, I am pointing 
this out to emphasize the importance of making sure that I receive the complete file in the same 
manner that it was maintained by your clients. You may provide the electronic files on a portable 
hard drive and have this device, along with the physical files, delivered to my office. 

Finally, as I indicated during our call, my clients are willing to discuss a resolution of the 
attorney's fees related to your clients' representation, so give this some more thought and let me 
know if you have a proposal. In the meantime, I will instruct Mr. Levinger to retain a percentage 
of the settlement in his trust account until this matter is resolved. Thank you for your anticipated 
cooperation. If you have any questions, please feel free to give me a call. 
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. P ENNINGTON 

LICENSED IN TEXAS AND COLORADO 

A PROFESSIONAL CORPORATION 
900 JACKSON STREET, SUITE 440 

DALLAS, TEXAS 75202-4473 

April 6, 2018 

VIA EMAIL: jolzn@malesovas.com 
jmalesovas@gmail.com 

John Malesovas 
1801 S. MoPac Expressway 
Suite 320 
Austin, Texas 78746 

VIA EMAIL: blauten@brianlauten.com 

Brian P. Lauten 
Brian Lauten, P.C. 
38 11 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 752 19 

PHONE (214) 741-3022 
FAX (214) 741-3055 

E-MAIL Jep@Jeplawyer.com 

Re: Case No. PR-11-3238-1 ; In re: Estate of Max Hopper, Deceased, Jo N. Hopper v. JP 
Morgan Chase Bank, N.A., et al. , in the Probate Court of Dallas County, Texas. 

Gentlemen: 

This letter is in response to Mr. Lauten's email today regarding his notice of lien, and Mr. 
Malesovas' Apri l 6, 2018 Jetter, and his Petition in intervention. I don ' t intend to respond to al l 
of the various allegations and legal doctrines in your papers -- the only thing we all agree on at 
this point is that a dispute exists. 

Ruic 1.14 of the Texas Discip linary Rules of Professional Conduct governs this di spute . 
Under that rule, the disputed portion of any funds is to remain in a lawyer's trust account or 
escrow account until the dispute is resolved. l have repeatedly assured Mr. Lauten that al l 
settlement funds will be placed into Mr. Levinger' s trust account and that the amount of disputed 
fees will not be disbursed until this dispute is resolved. My clients intend to fully comply with 
the requirements of Rule 1.14. The clients understand that you both claim a 45% interest in the 
settlement. Although we dispute this amount, Mr. Levinger is willing to retain 45% of the 
settlement in his trust account until this matter is resolved. Additionally, we will agree to retain a 
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sufficient amount to cover any expenses you have incurred in representing the clients. However, 
I need to know the amount of any such expenses, so please let me know this amount. 

If you are unwilling to agree to the disputed portion being deposited into Mr. Levinger' s 
trust account, then let me know if you are willing to agree to these funds being deposited into my 
trust account or with an independent escrow agent. Thank you for your anticipated cooperation. 
If you have any questions, please feel free to give me a call. 
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CONTINGENCY FEE CONTRACT OF REPRESENTATION 

The undersigned Stephen Hopper, nnd Laura Wassmer referred to as "Client" or 
"C lients" employ and retain Fee, Smith, Sharp & Vitullo, LLP, and Malesovas Law Finn, 
(herein "Attorneys") to represent Client as set forth herein. 

1. SCOPE OF REPRESENTATION: Attorneys agree to investigate and evaluate and 
litigate Client's possible claim or claims of negligence, fraud, breach of contract, and breach 
of fiduciary duty against JP MORGAN CHASE and persons and companies relating to JP 
MORGAN CHASE BANKs wrongful acts in acting as the independent administrator of the 
Estate of Max Hopper .. 

Client understands and agrees that the scope of representation herein does not include A;,/ 
the filing of any claim against any state or federal entity or employee or filing or pursuing afr"IW' 
appeal from disposition in the Trial Court. Glienl-ltndeffiflflad~9111:1:n~cl=e~g:~~:!:~~~~ 
repr.e$entatiQ!l herein does not includo defer:i~~ffl9-6Ma · 
Client is retaining separate counsel on a flat fee agreement or other fee an 
them against any claims filed by any panies. ~ ~ ~ , ~ 

Client understands and agrees that the scope of representation herein does not include 
representing Clients in the probate lawsuit,or-lnwsu-it-i1wel"iug Chase b1mk, 81ld defe11ding-

/(""~>f!i11st Chase tnu1k 6f-f!AY orhGr pai:t:y,- ~u/ 

Client understands and agrees that Attorneys will not file suit against entities that are 
in a foreign jurisdiction or are international companies whom in attorney's opinion cannot be 
sued in a United States court. Client understands and agrees that Attorneys are not obligated 
to pursue entities that are defunct and/or bankrupt. 

Client hereby agrees and understands that Attorneys retain the right to w ithdraw from 
representation of Client at any time, so long as said withdrawal would not unduly prejudice 
Client's right to bring sui t or to seek or retain another attorney to represent Client Jn such 
event, Cl ient agrees to timely sign an appropriate Motion for Substitution of Counsel. Jf after 
disposition in the trial court, Client desires to appeal, a new and separate agreement shall be 
entered into by the parties as to services and fees for any appeal, or Client shall retain separate 
counsel to handle any appeal and Attorneys shall retain their interest in the case under this 
agreement applicable to any recovery obtained by settlement or ot11erwise. 

ATTORNEYS' EXHIBIT NO. 1 
PAGE 1of7 
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,2. AUTHORITY OF AITORNEYS: Client empowers Attorneys to take all steps in 
this matter deemed by them to be advisable for the investigation and handling of Client's 
Claims, including hiring investigators, expert witnesses, and/or other attorneys and filing any 
legal action necessary. Client authorizes and empowers Attorneys to do any and all things 
necessary and proper in the enforcement, compromise, settlement, adjustment and collection 
of Client's Claim, and Client further authorizes and empowers them to sign any and alJ 
pleadings and all releases, checks, drafts, authorizations and other papers necessary and 
proper in connection with the prosecution or enforcement of Client's Claims and collection or 
settlement of the damages awarded or to be paid therefore, and to receive such funds or other 
property in Client's name and for Client on account of any judgment recovered or any 
settlement agreed upon in connection with Client's Claim. Full power and authority is given 
by Client to Attorneys to adjust, settle or compromise Client's Claim, but no final settlement 
shall be made and consummated by Attorneys without first submitting the offer, compromise, 
or adjusnnent to Client for approval, and Client agrees not to compromise or settle Client's 
Claim without the Attorneys' authorify, agreement and consent. Should Cllem make a
seftiement m v1olaflon of flus Agreement; Chenf agrees cu pay Atttlffieys.Jhe full fee agreed 
upon under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS' FEE; This Agr~m.ent-is-a-Geaf ee contract. Specifically, if 
Attorneys are successful i g money or anything of value or lement 
prior to trial b · , ttomeys shall receive attorneys• fees in the amoWlt of forty t 
(40% e gross recovery. The attoive:Y fee will be split amongst the attorneys as follows. 

SV 50% Malesovas Law Firm SO~e matter is resolved after trial begins, Att eys 
shall receive attorneys' fees in the amount of forty.five (45%) of the gross recovery. 11 
attorneys' fees shall be a percentage of the gross recovery. Gross recovery means th 

'-... amount of money or other value or property recovered for Client uct.Jon of 
~ · · · e at : p.m. on the Friday closest to ten 

{10) days before jury selection begins or evidence is first presented to the trier of fact, 
whichever is the earlier of these two events. Jf Attorneys do not recover any money or other 
value or property for Client, Client will not owe any attorneys' fees. Clienl agrees thal 
Attorneys may, in their discretion, employ associate counsel to assist in prosecuting Client's 
cause of action, and Client does not object to the participation of any lawyers Attorneys may 
choose to involve in this representation of Client. With the exceptions set forth below, 
payment of attorneys' fees to associate counsel is the responsibility of Attorneys. In the event 
that the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys• fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take att.omeys1 fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside counsel 
to assist on matters other than prosecuting Client's claims for damages. Examples of such 
instances include the following: a defendant may seek bankruptcy protection; or a defendant 
may attempt to fraudulently transfer some of its assets to avoid paying the Client's claim; a 
defendant may transfer assets out of the country thereby necessitating the retention of foreign 
counsel, or a complex, multi·party settlement may require an ethics opinion from outside 
counsel; or special action in probate court may be necessary apart from the usual probate 
proceedings involved in an estate; or a separate lawsuit may need to be filed against a 
defendant's insurance company. Client agrees that Attorneys may retain such special outside 
counsel to represent Client when Attorneys deem such assistance to be reasonably necessary, 
and that the fees of such counsel will be deducted from Client's share of the recovery. 

ATTORNEYS' EXHIBIT NO. 1 
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'4. COSTS ANP OIHER EXPENSES: Clients WILL NOT BE responsible to pay 
for costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees, electronic 
document conversion fees, delivery fees, internal operating costs and other related charges 
incurred or paid as an expense on behalf of Client and paid to third-party vendors or incurred 
internally by Attorneys and charged to Client in connection with Attorneys' representation of 
Client. 

S. DISBJJRSEMENT OF PROCEEDS TO CLIENT: Client understands that 
Attorneys make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent (40%) of the proceeds as their attorneys' fees if 
the matter is settled or resolved before trial begins or forty·five (45%) percent of the proceeds 
as their attorneys' fees if the matter is settled or resolved after trial begins, (2) deduct from 
Client's share of the proceeds any costs and expenses, including the fees of any special outside 
counsel that Attorneys may incur on Client's behal~ and (3) disburse the remainder of Client's 
share of the proceeds to Client. At the time of disbursement of any proceeds, Client will be 
provided with a disbursement sheet reflecting the attorneys' fees, the expenses deducted out of 
Client's share, and the remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or others 
who have paid benefits or provided services on Client's behalf may claim a right to recover a 
portion of the proceeds of any action brought on behalf of the Client and may place Attorneys 
on notice of their claim. Except as may be required by law, Attorneys will not agree to protect 
any claim of a subrogation carrier or other creditor without Client's consent. 

6. POWER OF A'lTORNEY: Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of this 
cause of action, including pleadings, conn·acts, checks 01· drafts, settlement agreements, 
compromises and releases, verifications, dismissals and orders, proofs of claim, ballots, 
verified statements including those pursuant to Bankn1ptcy Rule 2019, and all other 
documents that Client could properly execute. Client's claims will not be settled without 
obtaining Client's consent. 

7. COOPERATION; ADDRESS CHANGE; RETURN OF DOCUMENT$: Client 
agrees to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to attend 
any necessary meetings, depositions, preparation sessions, hearings and trial. Client shall 
appear on reasonable notice at any and all depositions and Court appearances and shall 
comply with al1 reasonable requests of Attorneys in connection with preparation and 
presentation of Client,s claims. The Client acknowledges and agrees that all communications 
with Attorneys are privileged. The Client acknowledges that Attorneys may represent other 
individuals on the same or similar matters and therefore may communicate matters of 
common interest to all of Attorneys, clients. Therefore, Client agrees and understands that 
other individuals who are clients of Attorneys may also invoke the attorney client privilege as 
to Attorneys, communications with CHent. The Client acknowledges and agrees not to 
provide attorney work product or attorney client communications to any other person. 

ATTORNEYS' EXHIBIT NO. 1 
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Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client,s spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Clienfs mailing address 
(work or home) or telephone number (work, home and cell) during the term of this 
representation within seven (7) days of each such change of address or telephone number. 
When the case is completed, and subject to any Court orders, Attorneys will provide Client 
the opportunity to retrieve any documents and/or materials that Client provided to Attorneys 
or that Attorneys have obtained from other sources in connection with the case. However, if 
Client has not retrieved those documents and/or materials within ninety (90) days after 
Attorneys have mailed to Client written notice that the case is completed and that those 
documents and/or material are available to Client1 Attorneys may dispose of those documents 
and/or materials. 

8. NO TAX ADYJCE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax adyjce and are not being retained to offer such advice to Client or to represent 
Client before the IRS. Moreover, Client accepts responsibility for making any payment or 
filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose sales, service or other tax on 
any amount that Client may recover or the fees due Attorneys hereunder. Client also 
understands that applicable Federal income tax law may require that Client pay income tax on 
the fees due Attorneys hereunder, separate and apart from and in addition to any taxes owed 
by Attorneys. Client agrees that any such taxes (other than Federal and/or State income taxes 
that Attorneys may owe on monies actually received by them) shall be paid out of my share of 
any recovery. 

9. DEATH OF CLIENT: The provisions of this Agreement wHl not tenninate upon the 
death of Client. In the event of the death of Client, any duly appointed Representative of 
Client1s heirs and/or estate will be bound by this Agreement to the extent allowed by 
applicable law, including without limitation, the provisions of this Agreement relating to the 
recovery of attorneys J fees and costs and other expenses. Any such Representative shall, upon 
request by Attorneys, execute a new Agreement in the capacity as Representative for the heirs 
and/or estate of the Client. 

10. OFFER OF SETTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if Client 
rejects or does not accept such an offer, such may result in any award, verdict or judgment in 
Client's favor being reduced as provided by such law. Client understands that Client has the 
final authority to accept or reject any offer of settlement. Client understands that if Client 
rejects or does not accept such an offer, and Client•s recovery is subsequently reduced, the 
fees owed to Attorneys will be calculated on the amount of any award, verdict or judgment 
before reduction, and the reduction shall be out of Client's share of any recovery. 
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11. SECURITY INTEREST: Client hereby assigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent (40%) of the proceeds if the matter is settled 
or resolved before trial begins or forty-five percent (45%) of the proceeds if the matter is 
resolved after trial begins, of any property, money or other value recovered by settlement, 
compromise, verdict or judgment of the claims described in this contract. Client does hereby 
give and grant to Attorneys an express security interest, in addition to any statutory lien, upon 
Client's claims and any and all judgments recovered, and any and all funds or property 
realized or paid by compromise or settlement, as security for the compensation and costs and 
expenses advanced or due to be paid or reimbursed to Attorneys hereunder. This security 
interest is to continue in the event Attorneys are discharged without good cause. If the claims 
are not assignable at law, Client expressly assigns to Attorneys, to the extent of attorneys' fees 
and disbursements, any sum realized by way of a settlement or any judgment obtained 
thereon. 

12. BINDING EFFECT: This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their. respective heirsJ executors, administrators, legal representatives, 
successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
Attorneys. Should Client elect to tenninate Attorneys, representation prior to the full 
conclusion of Attorneys, representation, Client understands and agrees that Attorneys have a 
claim for expenses of litigation and unpaid attomeyst fees which will become due upon 
receipt by Client or any successor attorney of Client or any proceeds for any remaining 
portion of Client's claim. Client understands that the obligation for unpaid attorneys, fees will 
be calculated based on the percentage of work completed on the case or claims at the time 
Client tenninates Attorneys. 

14. NO GUARANTEE OF RECOVER\': Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's claim, 
but that Attorneys will use their skill and diligence, as well as their experience, to diligently 
pursue Client's action. 

1 S. MISCELLANEOUS: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect any other provision thereof, and 
this agreement shall be construed as if such invalid, illegal, or unenforceable provision had 
never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. STATUTE OF LIMITATIONS; Client understands that an issue may exist as to 
whether the applicable statute of limitations has expired. This issue is raised in many lawsuits 
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even if the Client's claims are not beyond the Statute of Limitations. Client understands that 
Attorneys must perfonn an evaluation of Client's claim prior to filing Client's lawsuit, and that 

. 'this evaluation will first require Client to provide Attorneys with all relevant documents and 
other infonnation requested. It is possible that the statute of limitations has already expired or 
may expire during the interim between the date of Client's signature below and the filing of 
Client's lawsuit. Client agrees to accept this risk. 

17. REFERRAL OR ASSOCIATION OF ADDITIONAL COUNSEL: Client agrees 
that Attorneys may refer this matter to another lawyer or associate additional lawyers to assist 
in representing Client and prosecuting the Client's cause of action. Prior to the referral or 
association becoming effective, Client shall consent in writing to the tenns of the arrangement 
after being advised of (1) the identity of the lawyer or Jaw finn involved, (2) whether the fees 
will be divided based on the proportion of services rendered or by lawyers agreeing to assume 
joint responsibility for the representation, and (3) the share of the fee that each lawyer or law 
firm will receive or, if the division is based on the proportion of seIVices perfonned, the basis 
on which the division will be made. The referraJ or association of additional attorneys will 
not increase the total fee owed by the Client. 

18. NOTICE TO CI,IENTS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other States, 
Attorneys will seek permission of the appropriate Court to appear pro hac vice. If pro 
hac vice admission is granted, Attorneys will be subject to the disciplinary rules of that 
pa11icular jurisdiction. Attorneys are also subject to the disciplinary jurisdiction of the 
State Bar of Texas. The State Bar of Texas investigates and prosecutes professional 
misconduct committed by Texas attorneys. For more information call C80Ql 932-1900. 

20. ABBITRATION: It is Attorney's goal to maintain at all times a constructive and 
positive relationship with Client on the matter described above and on future matters in 
which Attorney may perform services fo1· Client. However, should a dispute arise 
between Attorney and Client, a prompt and fair resolution is in the interests of nil 
concerned. To this end, if any controversy or claim arises out of is related to this 
agreement, any services provided by Attorneys to Client in connection with Client's 
Claims, or any othe1· matter that may arise between Client and Attorney (including 
malpractice claims and fee disputes), Attorneys and Client botli waive any right to bring 
a court action or have a Jury trial and agree that the dispute shall be submitted to 
binding arbitration to be conducted in Dallas, Texas before the American Arbitration 
Association ("AAA"} in accordance with the Commercial Arbitration Rules of the AAA 
with one arbitrator who must be an attorney licensed to practice law in the State of 
Texas •. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS 
STATED ABOVE AS OF THE DATE NOTED BELOW. 

-
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Stephen Hopper 

Date: __________ _ 

Address:----------

Telephone Numbers: 

ATIORNEYS: 

Fee, Smith., Sharp &Vitullo, LLP 

9--·A--
::.... 

Malesovas Law Firm 
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CONTI NGENCY FEE CONTIV\CT 017 REPRESENT ATIO N 

The undersigned Stephen Hoppe r, and Laura Wassmcr referred to as "Client" 
or "Clients" employ and reta in Fee, Smith, Sharp & Vitu ll o, LLP, and Malesovas Law 
Firm, (herei n "Attorneys") to represent Client as set forth he rein. 

J. SCOPE 017 REPHESENTATION: Attorn eys agree to investig;ite and evaluate cind 
litigate Cl ient's possible claim or claims of neglige nce, fraud, breach of contract, and 
breach of fid ucia ry duty against JP MORGAN CHASE and persons and compa nies relat ing 
to JP MORGAN CHASE BAN l<s w rongful acts in acti ng as the independent adminis tra tor 
of the Estate of Max Hopper .. 

Clien t understa nds a nd agrees that the scope of represe ntation herein does not 
include the fil ing of any cl aim against any state or federal entity or employee or fil ing or 
pu rsuing an ap pea l from disposition in the Trial Cou rt. Cli ent underst;rnds nncl agrees 
that the scope of represe ntation he rei n docs not include defending any cla ims o r 
laws uits fi led against Client. Client is re ta ini ng separate counsel on a flat fee agreement 
or other fee a rrangement to defend them against a ny claims filed by any pa rti es. 

Client unders ta nds ;rncl agrees th at the sco pe of rcprcsc:nt;Jtinn herein docs not 
111tludc representi ng Clients in th e probate lawsuit or lawsuit i1 1volving Cha:;<! bani<, <tnd 
defend ing f. licn t against Chnse ban i< or a ny othe r party. 

Client unders tands and agrees that Attorneys will not file sui t aga ins~ enti ties that 
arc in a fore ign jurisdiction or arc international companies whom in attorn ey's opinion 
canno t be sued in a Uni ted St<1tes cou rt. Cli en t 11ndersta11ds anrl agrees that Artorneys 
;:ire not obl igated to pursue entities that a re defunct and/or bnnkrupt. 

Client hereby agrees and und ers tands that Atto rn eys reta in the right to withdraw 
from representation of Cli ent at any time, so Jong as said withd rawal would not unduly 
prejudice Client's right to bring sui t o r to seek or retai n another attorney to rep resent 
Client. In such event, Client agrees to ti mely s ign ;:i n appropriate Motion for Subs titution 
of Counsel. If afte r disposition in the tr ial court, Client desires to appeal, a new and 
se parate <1greerncnt shC1 ll be e ntered into by the pClrties as to services and fees for any 
aµpeal, or Cli en t sha ll retai n separate counsel to handle any appeal and Attorneys shall 
retain their interest in th e case under rhis r.igreemem applicable to any recovery 
obtaincrl by c;crrlernem or orherwisc . 

2. /\UTHOl"l!TY OF ATTORNEYS: Client empowers /\t.tnrneys to take all s teps in 
thi s matter deemed hy them to be advisable fo r the investigation and handling of l. lienl's 
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Claims, including hiring investigators, expert witnesses, and/or other attorneys and 
filing any legal action necessary. Client authorizes and empowers Attorneys to do any 
and all things necessary and proper in the enforcement, compromise, sett)ement, 
adjustment and collection of Client's Claim, and Client further authorizes and empowers 
them to sign any and all pleadings and all releases, checks, drafts, authorizations and 
other papers necessary and proper in connection with the prosecution or enforcement 
of Client's Claims and collection or settlement of the damages awarded or to be paid 
therefore, and to receive such funds or other property in Client's name and for Client on 
account of any judgment recovered or any settlement agreed upon in connection with 
Client's Claim. Fu)] power and authority is given by Client to Attorneys to adjust, settle 
or compromise CJient's Claim, but no final settlement shaH be made and consummated 
by Attorneys without first submitting the offer, compromise, or adjustment to Client for 
approval, and Client agrees not to compromise or settle Client's Claim without the 
Attorneys' authority, agreement and consent. Should Client make a ·settlement in 
violation of this Agreement, Client agrees to pay Attorneys the full fee agreed upon 
under paragraph 3 "Attorneys' Fee", below. 

3. ATTORNEYS'· FEE; This Agreement is a contingency fee contract. Specifically, if 
Attorneys are successful in recovering money or anything of value for Client, by 
settlement prior to trial begins, Attorneys shall receive attorneys' fees in the amount of 
forty percent ( 40%) of the gross recovery. The attorney fee will be split amongst the 
attorneys as follows: FSSV 50% Malesovas Law Firm 50% lf the matter is resolved 
after trial begins, Attorneys shall receive attornc~ys' fees in the amount of forty-five 
( 45%) of the gross recovery. All atlorncy!>' fees shall be a percentage of the gross 
recovery. Gross recovery means the gross amount of money or other value or property 
recovered for Client, before the deduction of expenses. Trial is considered to have 
commenced at 5:00 p.m. on the Friday closest to ten (10) days before jury selection 
begins or evidence is first presented to the trier of fact. whichever is the earlier of these 
two events. If Attorneys do not recover any money or other value or property for Client, 
Client will not owe any attorneys' fees. Client agrees that Attorneys may, in their 
discretion, employ associate counsel to assist in prosecuting Client's cause of action, and 
Client does not object to the participation of any lawyers Attorneys may choose to 
involve in this representation of Client. With the exceptions set forth below, payment of 
attorneys' fees to associate counsel is the responsibility of Attorneys. In the event that 
the case is settled by way of a structured settlement, Client approves and authorizes 
attorneys' fees to be based upon the present value benefit of the settlement and further 
authorizes Attorneys to take attorneys' fees either in cash or in structured payment, as 
Attorneys deem appropriate. 

In some instances, it may be necessary for Attorneys to retain special outside 
counsel to assist on matters other than prosecuting Client's claims for damages. 
Examples of such instances include the following: a defendant may seek bankruptcy 
protection; or a defendant may attempt to fruudulently transfer some of its assets to 
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avoid paying the Client's claim; a defendant may transfer assets out of the country 
thereby necessitating the retention of foreign counsel, or a complex, multi-party 
settJement may require an ethics opinion from outside counsel; or special action in 
probate court may be necessary apart from the usual probate proceedings involved in an 
estate; or a separate lawsuit may need to be filed against a defendant's insurance 
company. Client agrees that Attorneys may retain such special outside counsel to 
represent Client when Attorneys deem such assistance to be reasonably necessary, and 
that the fees of such counsel will be deducted from Client's share of the recovery. 

4. COSTS AND OTHER EXPl.!NSES; Clients WILL NOT BE responsible to pay for 
costs and expenses as incurred. Such costs include filing fees, expert witness fees, court 
reporter and video fees, copy charges, postage, mailing, travel, witness fees; electronic 
document conversion fees, delivery fees, internal operating costs and other related 
charges incurred or paid as an expense on behalf of Client and 'paid to third-party 
vendors or incurred internaJly by Attorneys and charged to Client in connection with 
Attorneys' representation of Client. 

5. DISBURSEMENT OF PROCEEDS'TOCLI.ENT·; Client understands that Attorneys 
make no guarantee or assurance of any kind regarding the likelihood of success of 
Client's claims. Upon receipt by Attorneys of the proceeds of any settlement or judgment, 
Attorneys shall (1) retain either forty percent (40%) of the proceeds as their attorneys' 
fees if the m;1tter is settled or resolved before trial begins or forty-five (45%) percent of 
the proceeds as their attorneys' fees if the matter is settled or resolved after trial begins, 
(2) deduct from Client's share of the proceeds any costs and expenses, including the fees 
of any special outside counsel that Attorneys may incur on Client's behalf, and (3) 
disburse the remainder of Client's share of the proceeds to Client. At the time of 
disbursement of any proceeds, Client will be provided with a disbursement sheet 
reflecting the attorneys' fees, the expenses deducted out of Client's share, and the 
remainder of Client's share. 

Upon some circumstances, health insurers, workers compensation carriers, or 
others who have paid benefits or provided services on Client's behalf may claim a right 
to recover a portion of the proceeds of any action brought on behalf of the Client and 
may place Attorneys on notice of their claim. Except as may be required by law, 
Attorneys will not agree to prntect any claim of a subrogation carrier or other creditor 
without Client's consent. 

6. POWER OF ATTORNEY: Client gives Attorneys a power of attorney to execute 
and negotiate all reasonable and necessary documents connected with the handling of 
this cause of action, including pleadings. contracts, checks or drafts, settlement 
agreements, compromises and releases, verifications, dismissals and orders, proofs of 
claim, ballots, verified statements including those pursuant to Bankruptcy Rule 2019, 
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and all other documents that Client could properly execute. Client's claims will not be 
settled without obtaining Client's consent 

7. COOPERATION; ADDRESS CJiANGE; RETURN OF DOCUMENTS: Client agrees 
to cooperate with Attorneys to permit Client's claims to be investigated and developed; 
to disclose to Attorneys all facts relevant to the claim; and to be reasonably available to 
attend any necessary meetings, depositions, preparation sessions, hearings and trial. 
Client shall appear on reasonable notice at any and all depositions and Court 
appearances and shall comply with an reasonable requests of Attorneys in connection 
with preparation and presentation of Client's claims. The Client acknowledges and 
agrees that all communications with Attorneys are privileged. The Client acknowledges 
that Attorneys may represent othe.r individuals on the same or similar matters and 
therefore may communh:ate matters of common interest to all of Attorneys' clients. 
Therefore, Client agrees and understands that other individuals who are clients of 
Attorneys may also invoke the attorney client privi1ege as to Attorneys' communications 
with Client. The Client acknowledges and agrees not to provide attorney work product 
or attorney client communications to any other person. 

Client shall promptly notify Attorneys of any change of marital status or death of 
spouse. Client shall promptly notify Attorneys of any bankruptcy proceedings involving 
Client or Client's spouse. Client shall promptly notify Attorneys of any other legal 
proceedings to which Client or Client's spouse is a party. 

Client agrees to notify Attorneys in writing of each change in Client's mailing 
address (work or home) or telephone number (work, home and ceJJ) during the term of 
this representation within seven (7) days of each such change of address or telephone 
number. When the case is completed, and subject to any Court orders, Attorneys wi11 
provide Client the opportunity to retrieve any documents and/or materials that Client 
provided to Attorneys or that Attorneys have obtained from other sources in connection 
with the case. However, if Client has not retrieved those documents and/or materials 
within ninety (90) days after Attorneys have mailed to Client written notice that the case 
is completed and that those documents and/or material arc available to Client, Attorneys 
may dispose of those documents and/or materials. 

8. NO TAX ADVICE: Attorneys have advised Client that the pursuit of resolution of 
this claim may have various tax consequences. Client understands that Attorneys do not 
render tax advice and are not being retained to offer such advice to Client or to 
represent Client before the IRS. Moreover, Client accepts responsibility for making any 
payment or filings necessitated by the resolution of Client's claim. 

Client understands that applicable State law may impose saJes, service or other 
tax on any amount that Client may recover or the fees due Attorneys hereunder. Client 
also understands that applicable Federal income tax law may require that Client pay 
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income tax on the fees due Attorneys hereunder, separate and apart from and in 
addition to any taxes owed by Attorneys. Client agrees that any such taxes (other than 
Federal and/or State income taxes that Attorneys may owe on monies actually received 
by them) shall be paid out of my share of any recovery. 

9. DEATH Q.F CLIEN:r: The provisions of this Agreement will not terminate upon 
the death of Client. . I.n the event of the death of Client, any duly appointed 
Representative of Client's heirs and/or estate will be bound by this Agreement to the 
extent allowed by applicable law, including without limitation, the provisions of this 
Agreement relating to the recovery of attorneys' fees and costs and other expenses. Any 
such Representative shall, upon request by Attorneys, execute a new Agreement in the 
capacity as Representative for the heirs and/or estate of the Client. 

10. OFFER ;QF SE'fTLEMENT: Client understands that applicable law may, under 
certain circumstances, allow a Defendant to make an offer of settlement to Client and if 
Client refects or does not accept such an offer, such may result in any award, verdict or 
judgment in Client's favor being reduced as provided by such law. Client understands 
that Client has the final authority to accept or reject any offer of settlement. Client 
understands that if Client rejects or does not accept such an offer, and Client's recovery 
is subsequently reduced, the fees owed to Attorneys will be calculated on the amount of 
any award, verdict or judgment before reduction, and the reduction shall be out of 
Client's share of any recovery. 

11. SECUHITY INTEREST: Client hereby 2ssigns, transfers and conveys over to 
Attorneys an amount equal to either forty percent ( 40%) of the proceeds if the matter is 
settled or resolved before trial begins or forty-five percent ( 45%) of the proceeds if the 
matter is resolved after trial begins, of any property, money or other value recovered by 
settlement, compromise, verdict or judgment of the claims described in this contract. 
Client does hereby give and grant to Attorneys an express security interest, in addition 
to any statutory lien, upon Client's claims and any and all judgments recovered, and any 
and all funds or property realized or paid by compromise or settlement, as security for 
the compensation and costs and expenses advanced or due to be paid or reimbursed to 
Attorneys hereunder. This security interest is to continue in the event Attorneys are 
discharged without good cause. If the claims are not assignable at Jaw, Client expressly 
assigns to Attorneys, to the extent of attorneys' fees and disbursements, any sum 
realized by way of a settlement or any judgment obtained thereon. 

12. BJNDING EFFECT: This Agreement shaH be binding upon and inure to the 
benefit of the parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors and assigns. 

13. TERMINATION OF REPRESENTATION: Client understands that Client can 
terminate Attorneys' representation of Client at any time by providing written notice to 
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Attorneys. Should Client elect to terminate Attorneys' representation prior to the full 
conclusion of Attorneys' representation, Client understands and agrees that Attorneys 
have a claim for expenses of litigation and unpaid attorneys' fees which will become due 
upon receipt by Client or any successor attorney of Client or any proceeds for any 
remaining portion of Client's claim. Client understands that the obligation for unpaid 
attorneys' fees will be calculated based on the percentage of work completed on the case 
or claims at the time Client terminates Attorneys. 

14. NO GUARANTEE OF RECOVERY: Client understands that no guarantee or 
assurances of any kind have been made regarding the likelihood of success of Client's 
claim, but that Attorneys will use their skill and diligence, as well as their experience, to 
diligently put·sue Client's action. 

15. MISCELLANEOUS:: In case any one or more of the provisions contained in this 
agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any 
respect, such invalidity, illegality, or unenforceability shall not affect any other provision 
thereof, and this agreement shalJ be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein. 

This contract constitutes the sole and only agreement of the parties hereto and 
supersedes any prior understandings, or written or oral agreements between the parties 
respecting within the subject matter. 

16. fiT/\TlJTE OF l.I MITATIONS: Client understands that an issue may exist as lo 

whether the applicable statute of limitations has expired. This issue is raised in many 
lawsuits even if the Client's claims are not beyond the Statute of Limitations. CJient 
understands that Attorneys must perform an evaluation of Client's claim prior to filing 
Client's lawsuit, and that this evaluation will first require Client to provide Attorneys 
with all relevant documents and other information requested. Jt is possible that the 
statute of limitations has already expired or may expire during the interim between the 
date of Client's signature below and the filing of Client's lawsuit. Client agrees to accept 
this risk. 

17. REFERRAL OR ASSOCIATION ·OF ADDITIONAL. COUNSEL: Client agrees that 
Attorneys may refer this matter to another lawyer or associate additional lawyers to 
assist in representing Client and prosecuting the Client's cause of action. Prior to the 
referral or association becoming effective, Client shall consent in writing to the terms of 
the arrangement after being advised of (1) the identity of the lawyer or law firm 
involved, (2) whether the fees will be divided based on the proportion of services 
rendered or by lawyers agreeing to assume joint responsibility for the representation, 
and (3) the share of the fee that each lawyer or law firm will receive or, if the division is 
based on the proportion of services performed, the basis on which the division will be 
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made. The referral or association of additional attorneys will not increase the total fee 
owed by the Client. 

18. NOTICE.TO CLIENTS: Attorneys are only licensed to practice law in the State 
of Texas. To the extent that Attorneys are required to appear in Court in other 
States, Attorneys will seek permission of the appropriate Court to appear pro hac 
vice. If pro hac vice admission is granted, Attorneys will be subject to the 
disciplinary rules of that particular jurisdiction. Attorneys are also subject to the 
disciplinary jurisdiction of the State Bar of Texas. The State Bar of Texas 
investigates and prosecutes professional misconduct committed by Texas 
attorneys. For more information call (800) 932-1900. 

20. . ARBITRATIQN: It is Attorney's goal to maintain at all times a constructive 
and positive relationship with Client on the matter de.scr-ibed above and on future 
matters in which Attorney may perform services for Client. However, should a 
dispute arise between Attorney and Client, a prompt and fair resolution is in the 
interests of all concerned. To this end, if any controversy or claim arises out of is 
related to this agreement, any services provided by Attorneys to Client in 
connection with Client's Claims, or any other matter that may arise between Client 
and Attorney (including malpractice claims and fee disputes), Attorneys and Client 
both waive any right to bring a court action or have a jury trial and agree that the 
dispute shall be submitted to binding arbitration to be conducted in Dallas, Texas 
before the American Arbitration Association ("AAA") in accordance with the 
Commen.:ial Arbitration Rules of the AAA with one arbitrator who must be an 
attorney licensed to practice law in the State of Texas .. 

CLIENT HAS READ AND UNDERSTANDS THIS CONTRACT AND AGREES AS STATED 
ABOVE AS OF THE DATE NOTED B-ELOW. 

-·~·----··--·--------

Laura Wassmer 

Stephen Hopper 

Date: 11/19/2015 

Address:_3.62L"J ciasser Blvd oklahoma City, OK 7318 

Telephone Numbers: 405-639-9186 
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ATTORNEYS: 

FP.P.. Smith. Sh::1rn RtVitu lln. LLP 9_,.;tlf 
Malesovas Law Firm 
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I 
C AUSE No.PR-11-3238-1 Ff LED 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED I 

§ 
§ 
§' 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

17 SEP 25 PH 4: 25 
IN THE PROBATE COURT 

JON. HOPPER 
Plaintiff, 

v. 

JJ>MORGAN CHASE BANK, N.A. 
STEPHEN B. HOPPER, LAURA S. 
WASSMER, 

NO. l 

JOHN F. WARROI 
COUNTY CLERK 

DALLAS COUNT'=' 

Defendants. DALLAS COUNT~TEXAS 

J 
CHARGE OF THE COURT 

MEtv1BERS OF THE JURY: 
\ 

After the closing arguments, you! will go to the jury room to decide the case, answer the 

questions that arc attached, and reac!1 a verdict. You may discuss the case with other jW"ors only when 
you are all together in the jury room. 

Remember my previous instructmns: Do not discuss lhe case \\~th' anyone else, either in person 

or by any other means. Do not do any independent investigation about the case or conduct any research. 

Do not look up any words in dictionaries ~r on the internet. Do not post information about the case on 
the internet. Do not share any special knowledge or experiences with the other jW"ors. Do not use your 

phone or any other electronic device during your deliberations for any reason. 

J 

Any notes you have taken arc for lyour own personal use. You may toke your notes back into 

lhc jury room and consult them during del iberations, but do not show or read yow- notes to your fellow 
jurors during your deliberations. Your notes are not evidence. Each of you should rely on your 

independent recollection of the evidence dnd not be influenced by the fact that another juror has or has 
not taken notes. 

You must leave your notes with Je bailiff when you are not deliberating. The bailiff will give 

your notes to me promptly after collecting them from you. 1 will make sure your notes arc kept i.n a 

safe, secure location and not disclosed to anyone. After you complete your deliberations, the bail iff 
will collect your notes. When you are released from jury duty, the bailiff will promptly destroy your 

notes so that nobody can read what you wrote. 
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I l 

Here are the instructions for answelg the questions. 

I . Do not let bias, prejudice, L sympathy play any part in your decision. 
1 

2. Base yom answers only on"the evidence admitted in court and on the law that is in these 

instructions and questions. Do not consiper or discuss any e.vidence that was not admitted in the 

courtroom. 

3. You are to make up your own minds about the facts. You are the sole judges of the 

credibility of the witnesses and the weight to give their testimony. But on matters of law, you roust 
follow all of my instructions. 

4. If my instructions use a word in a way that is different from its ordinary meaning, use 

the meaning I give you, which will be a proper legal definition. 

5. All the questions and ~ers are imRortant. No one should say that any question or 
answer is not important. 

6. Answer "yes" or "no" to;a11 questions wtle~s you are told otherwise. A "yes" answer 
must be based on a preponderance of the evidence unless you are told otherwise. Vlhenever a question 
requires an answer other than "yes" or "no/, your answer must be based on a preponderance of the 

evidence unless you are told otherwise .. , 

The term ''preponderance of tlie evidence,, means the greater weight of credjble evidence 

presented in this case. If you do not find:"t11at a preponderance oftlle evidence supports a "yes" answer, 

then answer ''no." A preponderance of the evidence is not measured by the number of witnesses or by 
the number of docwnents admitted in evidence. For a fact to be proved by a preponderance of the 
evidence, you must find that the fact is ?1ore likely true than not true. 

A fact may be established by direct evidence or by circumstantial evidence or both. A fact is 

established by direct evidence when proved by docwnentary evidence or by witnesses who saw the act 

done or beard the words spoken. A fact,is established by circumstantial evidence when it may be fairly 
and reasonably inferred from the other ,facts proved. 

7. A party's conduct includes the conduct of another who acts with the party's authority 
c 

or apparent authority. Authority for another to act for a party must arise from the party's agreement 
that the other act on behalf and for tli.e :benefit of the party. If a party so authorizes another to perfonn 

an act, that other party is also autbo:rized to do whatever else is proper, usual, and necessary to 

perform the act expressly authorized. Apparent authority exists if a party ( 1) knowingly permits 
2 
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lh 
I 

I 

I 

I 
I 
I 

another to hold himself out as having au}orily or, (2) through lack of ordinary care, bestows on 
I 

another such indications of authority that lend a reasonably prudent person to rely on the apparent 
. I . 

existence of authority to his detriment. Only the acts of the party sought to be charged with 

responsibi1ity for the conduct of anothel may be considered in detennining whether apparent 
authority exists. : · 

-8. Do not decide who you think should win before you answer the questions and then just 

answer the questions to match your decision. Answer each question carefully without considering who 

will win. Do not discuss or co.nSider the effect your answers will have . 
. ! 

9. Do not answer questions by drawing straws or by any method of chance. 

-
I 0. Some questions might ask you for a dollar amount. Do not agree in advance to decide 

on a dollar amowit by adding up each juror's amowit and then figuring the average. 

11. Do not trade your answers} ·For example, do not say, "I will answer this question your 
way if you answer another question my way.,, 

. I 
1 

12. Unless otherwise instructe~, the answers to the questions must be based on the decision 
of at least five of the six jurors. The same five jurors must agree on every answer. Do not agree to be 
bound by a vote of anything less than five jurors, even if it would i,e a majority. 

13. In answering questions about damages, answer each question separately. Do not 
increase or reduce the amow1t in one answer because of your answer to any other question about 
damages. Do not speculate about what a: party's ultimate recovery may or may not be. Any recovery 

I 

will be determined by the court when it:applies the law to your answers at the time of the judgment. 
Do not add any amount for interest on damages, if any.· 

As I have said before, if you do not follow these instructions, you will be guilty of juror 
misconduct, and I might have to order a new trial and start this process over again. This would waste 

your time and the parties' money, and would require the taxpayers of this county to pay for another 
trial. If a juror bre~ any of these rulesf tell that person to stop and report it to me immediately. 

' 

I 
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DEFINITIONS 

"Jl'Morgiln" .means· JPMorgan C~ase Bank, N .A. 

"Fee Agreement" means Plaintifr s Exhibit 7. 
1 

"The Estate" means the Estate of.Max D. Hopper. 

4 
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Question No. 1 

After JPMorgan was appointed Independent Administrator on JW1e 30, 2010, did JPMorgan 
fail to comply with one or more of the follbwing fiduciary duties: 

I 

a. JPMorgan's duty to act toward Jo Hopper in the utmost good faith and exercise the 
most scrupulous honesty; : 

Answer "Yes" or "No": _ _.v~(!...,,~-;....._--

b. JPMorgan,s duty to place the interests of Jo Hopper above its own and to not use the 
advantage of its position to gain any benefit for itself at the expense of Jo Hopper; 

Answer "Yes" or "No,,: 4S--
c. JPMorgan, s duty to fully and fairly disclose to Jo Hopper all material facts lmown to 

JPMorgan that might affect her rights. 

Answer "Yes,, or ''No": ---o'lv~e=· ..... s_· ;..__ __ 

i 

I 
' 
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If you answered "Yes" to any subp t of Question No. 1, then answer the following question. 
·Otherwise, do not answer the following qJestion. . · . I 
Question No. 2 i 

I 

What sum of money, if any, if p~i~ now in cash, would fairly and reasonably compensate Jo 
Hopper for her damages, if any, that were proximately caused by such conduct? 

"Proximate cause,, means a cause that was a 'substantial factor in bringing about an event, 
and without which cause such event would not have occurred. In order to be a proximate 
cause, the act or omission complained of must be such that a person using the degree of care 
required of him or her would have foreseen that the event, or some similar event might 
reasonably result therefrom. Ther~ may be more than one proximate cause of an event. 

Consider the following element ~f damages, if any, and none other. 

Do not add any amount for interest on d~ages, if any. 

Answer in dollars and cents, if any. 

a. Jo Hopper's mental ang~ish sustained in the past. 

"Mental anguish,, means a relatiyely high degree of mental pain and distress that is more than 
mere worry, anxiety, vexation, ~mbarrassment, or anger. · 

Answer: $ _fiQO, CX)C) • a:) 
I 

Attorneys' fees paid by Jo Hopper before this lawsuit to address JPMorgan's breaches 
of its fiduciary duties. ~ 

b. 

Answer: $_a_aa_, ~ ~ 9S 

l 
j 
\ 6 
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I 
Answer the following question onll if you unanimously answered "yes" to Question No. I 

and with an amount greater than $0 to an,¥ part of Question No. 2. Otherwise> do not answer the 
following question. f 

To answer "yes" to the following.' question, your answer must be unanimous. You may 
answer "Non to the following question only upon a vote of five or more jurors. Otherwise, you must 
not answer the following question. · 

Question No. 3 

l 
Do you find by clear and convincihg evidence that the hann to Jo Hopper from JPMorgan's 

breach of fiduciary duty resulted from malice? 

"Clear and convincing evidence" means the measure or degree of proof that produces a firm 
belief or c.onviction of the troth of the allegation sought to be established. 

"Malice,, means a specific inten\ by JPMorgan to cause substantial injury or hann to Jo 
Hopper. 

Answer "Yes,, or ''No": -~._..@;_$'""""-----

. 
i 
I 
j . 

7 

ATTORNEYS' EXHIBIT NO. 3 
PAGE 7 of 54 

MR:612



J 

I' 
I 

~1 

' I 
I 

l 

I 

I 
Answer the following question o~; if you unanimously answered "Yes" to Question No. 3. 

Otherwise, do not answer the following q(stion. 

You must unanimously agree on the amount of any award of exemplary damages. 

Question No. 4 

= • What sum of money, if any, if paid now in cash, should be assessed against JPMorgan and 
awarded to Jo Hopper as exemplary da.Il11lges, if any, 'for the conduct found in response lo Question 
No.3? : 

"Exemplary damages" means an amount that you may in your discretion award as a penalty 
or by way of punishment. 

Factors to consider in a?tarding ~xemplary damages, if any, are-
1. The nature of the :wrong; 
2. The character .of the conduct involved; 
3. The degree of culpability of JPMorgan; 
4. The situation and.sensibilities of the parties concerned; 
5. The extent to wpjch such conduct offends a public sense of justice and 

propriety; and 
6. The net worth ofJPMorgan. 

1 

Answer in dollars and cents, if any. 
Answer:$ a~,t()O I 00 

j 
I 

i 

I 

I 

! 
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If you answered with an amount Jeatcr than $0 to any subpart of Question 2, then an~er 
the following question. Otherwise do not answer the following question. 

Question No. 5 I 
Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duty, 

if any, of those named below proximately: cause Jo Hopper's damages? 

"Negligence" means failure to use ordinary care, that is, failing to do that which a person of 
ordinary prudence would have done under the same or similar circwnstances or doing that 
whi~h a person of ordinary prudence would not have done under the same or similar 
circumstances. 

"Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstapces. 

"Proximate cause,, means a causr that was a substantial factor in bringing about an event, 
and without which cause such event would not have occurred. In order to be a proximate 
cause, the act or omission complruned of must be such that a person using the degree of care 
required of him or her would have foreseen that the event, or some similar event might 
reasonably result therefrom. Thefe may be more than one proximate cause of an event. 

"Knowing participation in JPMorgan>s breach of fiduciary duty,, requires that (1) the person 
or entity knowingly participated in JPMorgan' s breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. Answer "Yes" or "No" ~ith regard to the negligence, if any, of the following: 

Jo Hopper 

h. Answer "Yes" or "No" With regard to knowing participation in JPMorgan's breach 
of fiduciary duty, if any} of each of the fo11owing: 

. Stephen Hopper 
Laura W assmer ; 
Gary Stolbach and Glast, Phillips & Murray 

I 
l 
I 
I 
! 
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the following question. Otherwise do not answer the following question. 

Assign percentages ofresponsibi~'ity only to those you found caused or contributed to cause 
the injury you found in question 2. The percentages you find must total 100 percent. The percentages 
must be expressed in whole nwnbe.rs. Th~ percentage of responsibility attributable to any one is not 
necessarily measured by the number of a'cts or omissions found. The percentage attributable to any 

' one need not be the same percentage attr~buted to that one in answering another question. 

Question No. 6 

For each person or entity you found caused or contributed to cause the injury, find the 
per~entage ofresponsibility attributable to each for the conduct you have found: 
. . 

JPMorgan 
J.o Hopper 
Stephen Hopper 
Laura Wassmer , 

I 

' Gary Stolbach and Glast, Phillips & Murray 

Total 

---
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II 

Question No. 7 

Did JPMorgan fail to comply with I e Fee Agreement with regard to Jo Hopper? 

Answer "Yes" or "No": 1s ; 

11 
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If you answered "Yes" to Question No. 7, then answer the following question. Otherwise, do 

not answer the follo~g question. l 
Question No. 8 

What swn of money) if any, if paid now in cash, would.fairly and reasonably compensate Jo 

Hopper for her damages, if any, tbatresu!ted from such failure to comply? 
. ,! 

Consider the following elements pf damages, if any, and no~c other. 

Do not add any aqiowit for interest on damages, if any. 

Answer separately in dollars at1:d cents for damages, if any, with respect to each of the 

following: 
. I 

a. Attorney's fees paid by jo Hopper before this lawsuit to address JPMorgan's failure 
to perform its responsibilities under the .Fee Agreement. 

Answer:$. IJ.d:J,1£{).97. 
b. Money owed to Jo Hopper for reimbursement of expenses. 

Answer: $ 2~ 
1 
(05/, '-/]- '. 

.. ~(•"' - . 
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Jfyou answered "Yes" to QuestioJNo. 7, then anSwer the following question. Otherwise do 
not answer the following question. I . 
Question No. 9 1 

What is a reasonable fee for the necessary services of Jo Hopper's attorneys regarding her 
claim for breach of contract, stated in doll'.ars and cents? 

Factors to consider in determining a reasonable fee include: 
1. The time and labor require¢, the novelty and difficulty of the questions involved, and 

the skilJ required to perform the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer. 
3. The fee customarily charged in the locality for similar legal services. 
4. The amoW1t involved and the results obtained .. 
5. The time limitations imposed by the client or by the circwnstances. 
6. The nature and length of the professional relationship with the client. 
7. The experience, reputation, and ability of the lawyer or lawyers performing the 

services. 
8. Whether the fee is fixed or contingent on results obtained or uncertainty of collection 

before the legal services have been rendered. 

Answer with an amount for each. of the following: 

1. For representation through this trial. 

Answer: $ ?:-/
1 
0 (o J 

1 
1)) f. ~06 

' 2. For representation throufb appeal to the court of appeals. 

Answer: $ J CXJ, CCI),, C) 6 

3. For representation at thj petition for review stage in the Supreme Court of Texas. 

Answer: $ 50, {XX) 1- cX) 

4. For representation at the merits briefing stage in the Supreme Court of Texas. 

Answer:$ ]fLocoJ DO 

5. For representation tlrropgh oral argwnent and the completion of proceedings in the 
Supreme Court of Texas. 

t 
Answer:$ 'iO} tti.J, ob. 
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Question No. 10 

Does JPMorgan as Independent Administrator hold .money that in equity and good 

conscience belongs to Jo Hopper? 

Answer "Yf!lil" or ''No":~ 

14 . 
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If you answered "Yes" to Questij No. 10, then answer the following question. Otherwise, 

do not answer the following question-. 

Question No. 11 

What is the amount of money held by JPMorgan as Independent Administrator that in equity 

and good conscience belongs to Jo Hoppe!? 

Answer:$~, (JJ Kd,oQ 

15 
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Question No. 12 

What is a reas·onable fee for the necessary services of Jo Hopper's attorneys regarding the 
Robledo claims, stated in dollars and cents? 

"Robledo claims" mean all the declaratory judgment claims that regarding the house and lot 
located at 9 Robledo Drive, Dallas, Texas and other issues addressed in the court of appeals 
opinion issued in December 2014'. 

Factors to consider in determining a reasonable fee include: 
1. The time and labor required, the novelty and difficulty of the questions ipvoJved, and 

the skill required to perfonn the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawy~r. . 
3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved and the results obtained. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professiopal relationship with the client. 
7. The experience, reputation, and ability of the lawyer or lawyers perfonning the 

8. 
services. 
Whether the fee is fixed or contjngent on results obtained or uncertainty of collection 
before the legal services have been rendered. 

Answer with an amOWlt for each of the following: 
1. For representation through this trial .. 

Answer: $ ~l0-22/ 0 3£ 6 0 

2. For representation in a future appeal through appeal to the court of appeals. 
I 

Answer: $_a0_0,oon. uO 

3. For representation in a rfuture appeal at the petition for review stage in the Supreme 
Court of Texas. 

Answer: $ 5 6, Cf:;() .. oo_ 
I . 

I 
4. For representation in a future appeal at the merits briefing stage in the Supreme Court 

of Texas. 
' 

Answer: $-_:}!i;.()C{J " r:::tJ 
5. For representation in ~ future appeal through oral argument and the completion of 

proce~ngs in the Sutu:.eme Court of Texas. 
Answer: s.51J)_~ QU 
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Question No. 13 

What is a reasonable fee for the n;cessary services of Jo Hopper,s attorneys in obtaining a 
ruling that Jo Hopper does not owe the E~tate any money for attorneys, fees, stated in dollars and 
~nb? r 

Factors to ~onsider in determining a reasonable fee include: 
1. The time and labor required, the novelty and difficu]ty of the questions involved, and 

the skill required to perfonn the legal services properly. 
2. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer. 
3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved and the results obtained. · 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of ~e professional relationship with the client. 
7. The experience> reputation, and· ability of the lawyer or lawyers performing the 

services. 
8. Whether the fee is fixed ot contingent on results obtained or uncertainty of collection 

before the legal services h~ve been rendered. 

Answer with an amount for each of the following: 

1. For representation throug~ t.Ws trial. 

Answer: $ J H {JJ q , g=a.&a1.CiO 
2. For representation through appeal to the court of appeals. 

Answer: $ ~ Q)QJ 000 CC> 
J 

3. For representation at the petition for review stage in the Supreme Court of Texas. 

Answer: $ ?6, Ot£J ·t;fO . 

4. For representation at the merits briefing stage in the Supreme Court of Texas. 

Answer: $ 1§; OCXJ '0 (j 
I 
I 

5. For representation through oral argument and the completion of proceedings in the 
Supreme Cowi of Texas. 

Answer:$ JO. OODJ CJ) 

I 
I 

' 

I 
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Question No .. 14 

. Did JP.Morgan fail to comply with ,he Fee Agreement with respect to Stephen Hopper and/or 

Laura W-assmer? j 

Answer "Yes'' or "No" for· eac~ of the fopowing: 

.Stephen B. Hopper: ¥d'3 
uuras. Wassxner: y@S 

I 
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II 

If you answered Question Number t "Yes," Answer this Question. Otherwise do not answer 
the following question. 

Question No. 15 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
. StephenB. Hopperand/orLauraS. Wassmerfortheirdamages, if any, thatresultedfromJPMorgan's 

failure to comply with the Fee Agreement? 

Consider the following elements of damages, if any, and none other. 

1. The amount f legal foes S ephcn Hopper paid to his attorneys prior to the inception of the 
litigation tha aturat. prooable and forseeable consequence of JPMorgan's failure 
to comply with the Fee Agreem~nt. 

Answer in dollars and cents, if any, for the following: 

Stephen B. Hopper: $$ L/, 2DD 1. 0 0 

2. The amount o~Laura Wassmer paid her attorneys prior to the inception of the 
litigation that ~~tmaJ, probable and forseeable consequence of JPMorgan's failure 
to comply with the Fee Agreem~nt 

Answer in dollars and cents, if any, for the following: 

Laura S. Wassmer: $_]£_,_oo_o, 6.0 
~- ---~ 

3. The loss o~ inheri~ to Stephen B. Hopper that was a natural, probable and 
forseeable consequence of JP M,organ's fallure fo comp·Jy with the Fee Agreement. 

! 

Answer in dollars and cents, if any, for :Jhe following: 

b. 6 
4. The IQ of P.Ql~.mial inhedtance td Laura S. Wassmer that was a natural, probable and 

forseeable consequence of JP Morgan's failure to comply with the Fee Agreement. 

Answer in dollars and cents, if any, for. the following: · 

Laura S. Wassmer: $ l, £;4] £Ql, QO 
) f 

I 
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There is no Question No. 16 
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There is no Question No. 17 
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There is no Question No. 18 
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There is no Question No. 19 
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Question No. 20 

After JPMorgan was appointed lhqependent Administrator on June 30, 20 l 0, did JPMorgan 
fail to comply with one or more of the following fiduciary duties, which it owed Stephen B. Hopper 
and Laura S. Wassmer as beneficiaries of the Estate? 

a. JPMorgan's duty to act toward Stephen Hopper and Laura Wassmer in the utmost 
good faith and exercise the most scrupulous'honesty; 

Answer "Yes" or "No": \K!,S; 
I 

b. JPMorgan's duty to place the interests of Stephen Hopper a.pd Laura Wassmer above 
its own and to not use the advantage of its position to gain any benefit" for itself at the 
expense of Stephen Hoppe'r and Laura Wassmer; 

Answer "Yes'' or "No": --Y.r.B,,=S--=----

c. JPMorgan's duty to fully and fairly disclose to Stephen Hopper and Laura Wassmer 
all material facts known to JPMorgan that might affect their rights. 

I 
24 
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If you answered "Yes" le Question 20, then answer the following question. Otherwise, do not 

answer the following question. 

Qu~stion No. 21 
What swn of money,. if any,. if paid now in cash, would fairly and reasonably compensate the 

Estate for damages, if any, resulting from,the conduct eom:plained about in Question 20? 

Consider the following elements of damages, if any, and none ptber. 

Any reduction in the value of the Estate. 

Do not ~dd any amount for interest on damagesJ if any. 
. . 

.Allswer in dollars ·and cents fot drutiages, if any. 

25 
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If you answered "Yes,, to any subpart of Question 20, then answer the following question. 
Otherwise, do not answer the following 4uestion~ 

Question No. 22 

\Vhat sum of money, if any, if paid now in cash, would fairly and reasonably compensate the 
·Stephen Hopper and Laura Wassmcr for damages, if any, that were proximately caused by the 
conduct inquired about in Que~tion 20? . 

uProximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of rum would have fore- seen that the event, or some similar event, might reasonably result 
there.from. There may be more than one proximate cause of an event. 

Consider the following elements of damages, if any, and none other. 

Any reduction in the value of the Estate. 

Consider each element separately. Do; not add any amount for interest on damages, if any. 

Answer separately in dollars and cents for damages, if any. 

For Stephen Hopper, in dollars and cents: 

For Laura Wassmer, in dollars and cents: 

Answer: $_L!647 20{),(X) 
• 
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If you answered with an amowit great than $0 to any subpart of Question 21 or 22, then answer 
the following question. Otherwise do not j' swer the following question. 

Question No. 23 , 

Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duly, 
if any, of those named below proximately ;cause Stephen Hopper's, Laura Wassmer's, or the Estate's 
damages? 

"Negligence" when used with respect to Jo Hopper, Stephen Hopper, and Laura Wassmer 
means failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done Wlder the same or similar circumstances or doing that which~ 
person of ordinary prudence would not have done under the same or similar circwnstances. 

!(Negligence" when used with respect to the conduct of Gary Stolbach and Glast, Phillips & 
Murray, means failure to use ordinary care, that is, failing to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not have done under the same or similar circumstances. 

"Ordinary care,, means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances. 

"Proximate causeu means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him or her would have foreseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an event. 

"Knowing participation in JPMo~gan ,s breach of fiduciary duty" requires that ( l) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was awe!!e ofhls participation in JPMorgan,s 
breach of its duty. 

a. Answer uYes" or "No,, with regard to the negligence, if any, of the following: 

Jo Hopper A.JO 
Stephen Hopper ~)~ 
Laura Wassmer 
Gary Stolbach and Glast;.Phlllips & Murray ~S-

b. Answer "Yes" or ''No" ~ith regard to lmowing participation in JPMorgan's breach 
of fiduciary duty, if any,;of each of the following: 

Jo Hopper I 
Gary Stolbach and Glast, Phillips & Murray 
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If you answered "Yes" to Questij 23 for more than one of those named below, then answer 
the following question. Otheiwise do not fnswer the following question. 

Assign percentages of responsibility only to those you found caused or contributed to cause 
the injury you found in question 21. The percentages you find must total 100 percent. The 
percentages must be expressed. in whole numbers. The percentage of responsibility 
attributable to any one is not necessarily measured by the number of acts or omissions found. 
The percentage attributable to any one need not be the same percentage attributed to that one 
in answering another question. 

Question No'. 24 

For each person or entity you found caused or contributed to ·cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper (negligence) 
Jo Hopper (knowing participation) 
·Stephen Hopper ; 
Laura Wassmer (negligence) 
Gary Stolbach and Glast, Phillips & Murray (negligence) 
Gary Stolbach and Glast, Phillips & Murray (knowing participation) 

Total 

' I 
I 

. 
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Answer the following question only~ if you unanimously answered "Yes" to any subpart of Question 
No. 20. Otherwise, do not answer the foll0\1(ing question. · 

To answer "yes', to the fol1owing q~estion, your answer must be unanimous. You may answer "No" 
to the following question only upon a vote of five or more jurors. Otherwise, you must not answer the 
following question. 

Question No. 25 

Do you find by clear and convincin~ evidence that the hann to the Estate from JPMorgan 's breach of 
fiduciary duty resulted from malice? 

"Clear and convincing evidence,, means the measure or degree of proof that produces a fmn belief or 
conviction of the truth of the·anegation sought to be established. 

"Malice'' means a specific intent by JPMorgan to cause substantial injury or hann to the Estate. 

Answer "Yes" or "No":~{]~·"""'"'-----
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Answer the following question onlY. if you unanimously answered "Yes" to Question Number 25. 

Otherwise, do not answer the followfog quel1lion. 

You must unanimously agree on the amount of_any award of exemplary damages. 

Question No. 26 
; 

. I What sum of money, if any, if paid ·now in cash, sheuld be assessed against JPMorgan and awarded 
to Estate as exemplary damages, if any, for the conduct found in response to Question No. 25? 

''Exemplary damages" means an amount that you may in your discretion award as a penalty or by 

way of punishment. 
1 

Factors to co~sider in awarding exemplary damages, if any, are-

1. The nature of the wrong; 
2. The character of the conduct involved; 
3. The degree of culpability of JPMorgan; 
4. The situation and sensibilities of the parties concerned; 
5. The extent to which such conduct offends a public sense of justice and propriety; and 

6. The net worth of JPMorgan. 

Answer in dolJars and cents, if any. 

Answer: $ ~ ,bOD roe), DOD # () 0 
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Question No. 27 

Did JPMorgan commit fraud agai~st Stephen B. Hopper and/or Laura S. Wac;smer? 

Fraud occurs when-

1. A party makes a material misrepresentation; and 

2. The misrepresentation is made with knowledge of its falsity or made recklessly 
without any knowledge of the truth and as a positive assertion, and 

3. The misrepresentation is made with the intention that it should be acted on by the 
other party, and 

4. The other party relies on the misrepresentation and thereby suffers injury. 

Fraud also occurs when-

1. 

2. 

3. 

4. 

A party fails to disclose a material fact within the knowledge of that party; and 

The party knows that the other party is ignorant of the fact and does not have an 
equal opportunity to discovery the truth; and 

The party intends to indrlce the other party to take some action by failing to disclose 
the fact; and 

The other party suffers injury as a result of acting without knowledge of the 
undisclosed fact. 

"Misrepresentation" means-

1. A statement of opinion based on a false statement of fact; or 

2. A statement of opinion that the maker knows to be false; or 

3. An expression of opinion that is false, made by one who has, or purports lo have, 
special knowledge of the subject matter of the opinion. 

Answer "Yes" or "No" with for each of the following: 
1 

Stephen B. Hopper: *5-
-y~l(J9.. Laura S. Wassmer: ~ 

l 
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Answer the following question onJy if you answered "Yes" to Question Number 27 

Question No. 28 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
Stephen Hopper and Laura Wassmer for tpeir damages, if any, U1at were proximately caused by such 
fraud? 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him would have foreseen that the event. or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an event. 

Consider the following elements of damages, if any, and none other. 

1. The amount of legal fees Stephen Hopper paid to his attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's fraud. 

2. 

Answer in dollars and cents, if ~y, for the following: 

Stephen B. Hopper: $ '6t/ tftfJ,, DO 
• 

The amount of legal fees Laura Wassmer paid her attorneys prior to the inception of the 
Litigation that were the natural, probable and forseeable consequence of JPMorgan's fraud. 

I 

Answer in dollars and cents, if Jriy, for the following: 

Laura s. Wassmer: $ 1:8, D..QQ, o~ 

3. The loss of potential inheritance to Stephen B. Hopper lhat was a natural, probable and 
forseeable consequence of JP Morgan's fraud. 

4. 

! 
Answer in dollars and cents, if any, for the following: 

Stephen B. Hopper: $ f 1 %':11. /Q_QJ:;{) 
I 

The loss of potential inheritarlce to Laura S. Wassmer that was a natural, probable and 
forseeable consequence of JP ¥organ's fraud. 

I 
Answer in dollars and cents, ir'any, for the fol)owing: 

Laura S. Wassmer: $ I , ~L{f·, 1)00. 06 
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lf you answered "Yes" to Question 28, then ans~er the following question. Otherwise do not answer 
the following question. 

Qucstiou No. 29 

Did the negligence, if any, or kno~ng participation in JPMorgan's breach of fiduciary duty, 
if any, of those nained below proximately cause Stephen Hopper's, Laura Wassmer's, 0rthe Estate's 
damages? 

'~egligence,, when used with respect to Jo Hopper, Stephen Hopper, and Laura Wassmer 
means failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a 
person of ordinary prudence would not have done wider the same or similar circumstances. 

"Negligence" when used with respect to the conduct of Gary Stolbach and Glast, Phillips & 
Murray, means failure to use ordinary care, that is) failing to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not have done under the same or similar circumstances. 

"Ordinary care,, means that degree of care that would be used by a person of ordinary 
prudence under the same or s~lar circumstances. 

uProximate cause,, means a caus'e that was a substantial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of rum or her would have foreseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an event. 

"Knowing participation in JPMorgan's breach of fiduciary duty" requires that (1) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. 

b. 

Answer "Yes" or "No" with regard to the negligence, if any, of the following: 

Jo Hopper AJD 
Stephen Hopper _ill__ 
Laura Wassmer __JJ(J_ 
Gary Stolbach and Glast, Phillips & Murray '\/(l...S 

f ( 
Answer "Yes,, or "No'~ with regard to knowing participation in JPMorgan's breach 
of fiduciary duty, if an:y, of each of the following: 

Jo Hopper 
Gary Stolbach and Glast, PhBlips & Murray 
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If you answered "Yes,, to Question 29 for more than one of those named below, then answer 

the following question. Otherwise do not fswerthe following question. 

Assign percentages of responsibili~ only to those you fowid caused or contributed to cause 
the injury you fowid in question 28. The percentages you find must total I 00 percent. The 
percentages must be expressed· in whole numbers. The percentage of responsibility 
attributable to any one is not necessarily measured by the number of acts or omissions found. 
The percentage attributable to any one need not be the same percentage attributed to that one 
in answering another question. 

Question No. 30 

For each person or entity you found caused or contributed to' cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have fowid: 

JPMorgan 
Jo Hopper (negligence). . 
Jo Hopper (knowing participation) 
Stephen Hopper 
Laura W assmer (negligence) 
Gary Stolbach and Glast, Phillips & Murray (negligence) 
Gary Stolbach and 01ast, Phillips & Murray (knowing participation) 

Tota} 
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1. 
l 

Attswer the following question oply if you Wlanimously answered "Yes" to any part of 
Question No. 27. Otherwise, do not answer the following question. 

To answer "yes" to the following question, your answer must be unanimous. You may answer 
1~0" to the following question only upon a vote of five or more jurors. Otherwise, you must .not 
answer the following question. 

Question No. 31 

Do you find by clear and convincing evidence that the harm to Stephen B Hopper and/or 
Laura S. Wassmer resulted from fraud as found in Question 27? 

"Clear.and convincing evidence,, means the measure or degree of proof that produces a firm 
belief or conviction of the truth' of the allegations sought to be established. 

Fraud occurs when-

1. A party makes a material misrepresentation; and 

2. The misrepresentation is made with knowledge of its falsity or made recklessly without 
any knowledge of the truth and as a positive assertion, and 

3: The misrepresentation is made with the intention that it should be acted on by the other 
party, and 

4. The other party relies on the misrepresentation and thereby suffers injury. 

Fraud also occurs when-
~--·-· ______ . ., .. - ....... _ .. ,, ... _ ... ' 

1. A party fails to disclose a material fact within the knowledge of that party; and 

2. The party knows that the other party is ignorant of the fact and does not have an equal 
opportunity to discovery the truth; and 

3. The party intends to induce the other party to take some action by failing to disclose the 
fact; and 

4. The other party suffers injury as a result of acting without knowledge of the undisclosed 
fact. 

"Misrepresentation" means-

1. A statement of opinion based on a false statement of fact; or 
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2. A statement of opinion that the maker knows to be false; or 

3. An expression of opinion that iJfalse, ma® by one who has, or purports to have, special 
knowledge of the subject matter of the opinion. · 

Answer 11 Yes1
• or ''No" as to each of the following: 

Laura S. Wassmer 

Stephen B. flopper _\_._fe2~·22..:;__ 
I 
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Answer ~e following question reg,arding JPMorgan only if you Wlanimously answered uy es,, 
to Question 31 regarding that defendant.lOtherwise, do not answer the following question regarding 
that defendant - . 

Question No. 32 · 

What swn of money, if any, ifp~i4 now in cash, should be assessed against JPMorgan and 
awarded to Stephen B. Hopper and Laura S. Wassmer as exemplary damages, if any, for the conduct 
found in response to Question 3 t. 

"Exemplary damages" means an amoWlt that you may in your discretion award as a penalty 
or by way of punishment. . 

Factors to consider in awarding exemplary damages, if any, are-

a. The nature of the wrong. · 
b. The character of the conduct involved. 
c. The degr~e of culpability of JPMorgan 
d. The situation and sensibilities of the parties concerned 
e. The extent to which suc_h conduct offends a public sense of justice and propriety 
f. The net worth of JPMorgan 

Answer in dollars and cents, if any, as to each of the following: 

Laura S. Wassmer $ I! DDD, (XO 
1 
6C{) . OC5 

Stephen B. Hopper $ / 1 {)00, IXX( tJCIJ. ()0 
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I 
I 

Question No. 33 

Did the negligence, if any, of JJ?Morgan proximately cause injury to Stephen B. Hopper 
and/or Laura S. Wassmer? 

''Negligence,, means failure to us~ ordinary care, that is, failing to do that which a person of 
ordinary prudence would have done under the same or similar circumstances or doing that 
whlch a person of ordinary prudence would not have done under the same or similar 
circumstances. ~ 

"Ordinary care,, means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circumstances. 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
without which cause sueh event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him would have foreseen that the event, or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an ev~nt. 

Answer "Yes" or "No" for each of the following:· 

Laura S. Wassmer 

Stephen B. Hopper 
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Answer the following question only if you answered "Yes" to Question Number 33. 
Otherwise, do not answer the following qulbstion. 

Question No. 34 , 

What sum of money, if any, if paid now in cash, would fairly and reasonably compensate 
Stephen Hopper and Laura Wassmer for their damages, if any, that were proximately caused by 
negligence? 

1. 

"Proximate cause" means a cause that was a substantial factor in bringing about an event, and 
·without which cause such, event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him wouJd have foreseen that the eventJ or some similar event, might reasonably result 
therefrom. There may be more than one proximate cause of an event. . 

Consider the following elements of damages) if any, and none other. Answer in dollars and 
cents, if any, for the following; 

The amount of legal fees Stephen Hopper paid to his attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's 
negligence. 

srephen B. Hopper:$ ?/I,@, C>c) 

2. The amoW1t of legal fees Laura Wassmer paid her attorneys prior to the inception of the 
litigation that were the natural, probable and forseeable consequence of JPMorgan's 
negligence. 

Laura S. Wassmer: $ 1 %, (>C:C.> " 06 

3. The loss of potential inheritance to Stephen B. Hopper that was a natural, probable and 
forseeable consequence of JP M9rgan,s negligence. 

Stephen B. Hopper: $ i ,'641, 'DO. aJ 
f 

4. . The loss of potential inheritan~e to Laura S. Wassmer that was a natural, probable and 
forseeable consequence of JP Morgan"s negligence. 

Laura s: Wassmer: $ _/ &4Z fi:td<OO , . 
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If you answered "Yes" to Q\1estior 34, then answer the following question. Otherwise do not 
answer the following question. · 

Question No. 35 

Did the negligence, if any, or knowing participation in JPMorgan's breach of fiduciary duty, 
if any, of those named below proximately cause Stephen Hopper's or Laura Wassmer's damages? 

''Negligence,, when used with respect to Jo Hopper, Stephen Hopper, and Laura Wac;smer 
means failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a 
person Of ordinary prudence WOU:fd not have done under the same Or similar circumstances. 

"Negligence" when used with respect to the conduct of Gary Stolbach and Gla~t, Phillips & 
Murray, means failure to use ordinary care, that is, failing· to do that which an attorney would 
have done under the same or similar circumstances or doing that which an attorney would 
not, have done under the same or similar circumstances. 

''Ordinary care" means that degree of care that would be used by a person of ordinary 
prudence under the same or similar circwnstances. 

"Proximate cause" means a cause that was a subst~tial factor in bringing about an event, and 
without which cause such event would not have occurred. In order to be a proximate cause, 
the act or omission complained of must be such that a person using the degree of care required 
of him or her would have foreseen that the event, or some similar event might reasonably 
result therefrom. There may be more than one proximate cause of an event. 

"Knowing participation in JPMorgan's breach of fiduciary duty" requires that (1) the person 
or entity knowingly participated in JPMorgan's breach of fiduciary duty, and (2) that person 
or entity knew of the fiduciary relationship and was aware of his participation in JPMorgan's 
breach of its duty. 

a. 

b. 

Answer "Yes" or ''No" ~ith regard to the negligence, if any, of the following: 
Jo Hopper ~ 
Stephen Hopper -~ 
Laura Wassmer 

I - ~-

Q ary Stolbach and Glast, Phillips & Murray \ r.O...S , 
Answer "Yes" or ''No" with regard to knowing participation in JPMorgan~s breach 
of fiduciary duty, if any~ of each of the following: 
Jo Hopper J AJD 
Gary Stolbach and Glast, Phillips & Murray A [0 

I 

I 

! 
l 
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If you answered "Yes" to ~uestioJ3~ for more than one of those named below, then answer 
the following question. Otherwise do not Jnswer the following question. 

I 
Assign percentages of responsibiJity only to those you found caused or contributed to cause 
the injury you found in question 3~. The percentages you find must total l 00 percent. The 
percentages must be expressed ·in whole numbers. The percentage of responsibilil)' 
attributable to any one is not necessarily measured by the number of acts or omissions foWld. 
The percentage attributable to any one need not be the.same percentage attributed to that one 
in answering another question. · 

Question No. 36 

For each person or entity you found caused or contributed to cause the injury, find the 
percentage of responsibility attributable to each for the conduct you have found: 

JPMorgan 
Jo Hopper (negligence) . 
Jo Hopper (knowing participation) 
Stephen Hopper 
Laura Wassmer (negligence) 
Gary Stolbach and Glast, Phillips & Murray (negligence) 
Gary Stolbach and Glast, Phillips & Murray (knowing participation) 

Total 
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I 

Answer .the following question Jly if you unanimously answered "Yes" to Question 33. 
Otherwise, do not answer the following 1uestion. 

To answer "Yes" to any part of the following question, your answer must be Wlanimous. You 
may answer 11No11 to any part of the following question only upon a vote of 5 more jurors. Otherwise, 
you must not answer that part of the following question. 

Question No. 37 

Do you find by clear and convincing evidence that the harm to Stephen B. Hopper, LaUFa S. 
Wassmer, or the Estate resulted from gross negligence attributable to JPMorgan? 

"Clear and convincing evidence" means the measure or degree of proof that produces a firm 
belief or conviction of the truth of the allegations sought- to be established. 

"Gross negligence" means an act or omission by JPMorgan 

1. which when viewed objectively from the standpoint JPMorgan at the time of its 
occurrence involves an extreme degree of risk, considering the probability and magnitude 
of the potential harm to others~ and 

2. of which JPMorgan has actual, subjective awareness of the risk involved, but 
nevertheless proceeds with conscious indifference to the rights, safety, or welfare of 
others. · 

You are further instructed that JPMorgan may be f:,'Tossly negligent because of an act by Susan 
Novak if, but only if--

1. JPMorgan authorized the doing and the manner of the act, or 

2. Susan Novak was wrlit and JPMorgan was reckless in employing her, or 

3. Susan Novak was employed in a managerial capacity and was acting in the scope of 
employment, or 

4. JPMorgan or a manager of JPMorgan ratified or approved the act. 

A person is a manager or is emp1oyed in a managerial capacity if--

1. that person has authority to employ, direct, and discharge an employee of JPMorgan; or 
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2. JPMorgan has confided to that !Person the management of the whole or a department or 

division of the business of JPMorgan 
I 

Answer "Yes" or 11No11 E:lS to each of the following: 

Laura S. Wassmer '[GS 
Stephen B. Hopper ~':f...::8._.3"----
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Answer the following question 9nly if you unanimously answered. "Yes" to Question 37. 
Otherwise, do not answer the following question. 

Question No. 38 I 
You must tlllanimously agree on the amount of any award of exemplary damages. 

What sum of money, if any, if paid now in cash, should be assessed against JPMorgan and 
awarded to Stephen B. Hopper, Laura Wassmer or the Estate as exemplary damages, if any, for the 
conduct unanimously found in response to Question 37? 

''Exemplary damages" means an arnoWlt that you may in your discretion award as a penalty 
or by way of punishment. 

Factors tp consider in awarding exemplary damages, if any,. are--

1. The nature of the wrong. 

2. The character of the conduct involved. 

3. The degree of culpability of JPMorgan. 

4. The situation and sensibilities of the parties concerned. 

5. The extent to which such conduct offends a public sense of justice and propriety. 

6. The net worth of JPMorgan. 

Answer in dollars and cents, if any, for each of the following: 

Laura S. Wassmer $ J. OW CO() {)()G • 00 
I I 

Stephen B. Hopper $l ~cQO, 00~ 00 
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I 
I 

Question No. 39 

Did JPMorgan commit conversion against the Estate? 

Conversion occurs when: 

1. a p.arty owned or had possession of the property or entitlement to pnssession, and 

2. another party unlawfully and without authorization assumed and exercised control· 
over the property to the exclusion or, or :inconsistent with, the plaintiff's rights as a,n 
owner,. and 

3. the first.pru.;ty dem~ded return of th~ property, and 

4. the other party remsed to return the property. 

Answer "Yes,, or 'c:Mo. ,., 

Answer: -~--~"""""S ____ _ 
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Jl 
If you answered "Yes" to Question 39, then answer the following question. Otherwise, do 

not answer the following question. ( 

Question No. 40 

What sum of money> if any, if paid now in cash, would fairly compensate the Estate for the 
value of the property JPMorgan converted, if any, valued at the time of such conversion? 

Answer in dollars and cents for 'damages, if any: 

Answer: $ 3_/p~ 5. CO) .C>O 
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Question No. 41 

Does JPMorgan as Independent. Administrator hold money that in equity and good 

conscience belongs to the Estate? · 

Answer "Yes" or ''No,,:~ 
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Jl 
If you answered "Yes" to Questien No. 41, then answer the following question .. Otherwise, 

do not answer the following question. I . 
Question No. 42 . 

What is the amount of money held by JPMorgan as Independent Administrator that in 
equity and good conscience belongs to the Estate? · · 

Answer: $ 3_,{~Q~ DOD. 00 
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Question No. 43 

Did JPMorgan as lndependent Administrator act in good faith, whether successful 
or not, in defending the action for its~removal? 

From September 21, 2011 th.t:ough December 7, 2015, .JPMorgan as Independent 
Administrator.defended Jo I{opper's Removal Action. 

"Removal Action" means Mrs. Hopper's claims for removal of JPMorgan as 
Independent Administrator. : 

· "Good faith" means an action that is prompted by honesty of intention and a 
reasonable belief that the action was probably correct. 

Answer "Yes" or ''No." 

Answer: __ NC) ____ _ 
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Question No. 44 

What is a reasonable fee for the necessary services of the attorneys for JPMorgan as 
Independent Administrator in connediQn with its defense of the Removal Action, stated in 
dollars and cents? 

Factors to consider in determining a reasonable fee include-

l. The time and labor required, the novelty and difficulty of the questions 
involved, and the skill required to perform the legal services properly. 

2. The likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer. 

3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved. and the results obtained. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professional relationship with the client. 

. 7. The experience, reputation, and ability of the lawyer or lawyers performing 
the services. 

8. Whether the fee is fixed or contingent on results obtained or uncertainty of 
collection before the legal services have been rendered. 

Attorneys' Fees Incurred in Defense of the Removal Action: 

$I I J85, 1?5:r.D 
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I 

Question No. 45 I 
What is the amount of JPMorgan as Independent Administrator 1s reasonable 

attorneys' fees necessarily incurred in connection with the proceedings and. management 
of the estate? 

Factors to consider in detennining a :reasonable fee include-

1. The time and labor required, the novelty and difficu]ty of the questions 
involved, and the skill required to perform the legal services properly. 

2. The likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer; 

3. The fee customarily charged in the locality for similar legal services. 
4. The amount involved·and the results obtained. 
5. The time limitations imposed by the client or by the circumstances. 
6. The nature and length of the professional relationship with the client. 
7. The experience, reput~ion, and ability of the lawyer or lawyers perfonning 

the services. 
8. Whether the fee is fi~ed or contingent on results obtained or uncertainty of 

collection before the legal services have been rendered. 

Answer with an amount for representation after December 7, 2015: 

l. For representation through trial and the completion of proceedings in the trial court. 

Answer:$ (p§5;{f)2d ,00 
2. For representation through appeal to the court of appeals. 

Answer:$ /QO.OOO, od 
I 

' 3. For representation at tpe petition for review stage in the Supreme Court of Texas. 

Answer:$ 2-5,<X}J.QO 
4. For representation at the merit~ briefing stage in the Supreme Court of Texas. 

Answer:$~ DCJD. 06 

5. For representation tru!ough oral argwnent and the completion of proceedings in the 
Supreme Court of Texas. 

{ 

Answer: $ 59 rx:t:;:>. on 
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Presiding Juror: 

I. When you go intJ the jury room to answer the questions, the first thing you 
will need to do is choose a presiding juror. 

2. The presiding juror has these duties: 

a have the complete charge read aloud if it will be helpful to your 
deliberations; . 

b. 

c. 

preside over your deliberations, meaning manage the discussions, and 
see that you follow these instructions; 

give written questions or comments to the bailiff who will give them to 
the judge; . 

d. write doW11 the answers you agree on; 

e. get the signatures for the verdict certificate; and 

f. notify the bailiff that you have reached a verdict. 

·Do you understand the duties of the presidingjuror? If you do not, please tell me now. 
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Instructions for(Signing the Verdict Certificate: 
I 

I. Unless otherwise instructed, you may answer the questions on a vote of five 
jurors. The same five jurors must'agree on every answer in the charge. This means you may 
not have one group of five jurors agree on one answer and a different group of five jurors 
agree on another answer. 

2. If five jurors agree on every answer, those five jurors sign the verdict 

If al1 six of you agree on every answer, you are unanimous and only the presiding 
juror signs the verdict. 

. .3. All jurors should deliberate on every question. You may end up with a]] six 
of you agreeing on some answers; while only five of you agree on other answers. But when 
you sign the verdict, orµy those five who agree on every answer will sign the verdict. 

4. There are some special instructions before Questions 3, 4, 25, 26, 31, 32, 37, . 
and 3 8 explaining how to answer those questions. Please follow the instructions. If all six of 
you answer those questions, you will need to complete a second verdict certificate for those 
questions. 

Do you understand these instructions? If you do not, 
I 
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I 
V~rdict Certificate 

Check one: 
. 

__ Our. verdict is unanimous. ~ll six of us have agreed to each and every answer. The 
presiding juror has signed the certificate for all six of us. 

Signature of Presiding Juror , Printed Name of Presiding Juror . 

/our verdict is not Wlanimous. Five of us have agreed to each and every answer and · 
have signed the certificate below. · - ... ·· · ·- · ·· - · - ·· · 

Signature Name Printed 

r:A <+ R f1 "' d \I c;; {J L\7==: 

2. rrc\s\e. A \vtitrcz 

~ "1rl~/l0t: 
4. gtv.<-J tM7tJv.c,{\ 

5. . Goom:iaL %(~i.LQ_ 

If you have answered Questi~'ko. 4, 26, 32, and 3 8, then you must sign this certificate also. 

Additional Certificate 

I 
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I 
I 
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I 
Vqrdict Certificate 

Check one: 

Our. verdict is Wlanimous. All six of us have agreed to each and every answer. The 
presiding juror has signed the certificate for all six of us. 

Signature of Presiding Juror Printed Name of Presiding Juror . 

/our verdict is not Wlanimous. Five of us have agreed to each and every answer and · 
have signed the certjficate below. · - ... ·· · ··· · -~ · · · ·· · 

Signature Name Printed 

r:R 4. R f1 b.t J " c;' Q L \r--:---: 

Additional Certificate 

I certify that the jury was unanimous in answering the following questions. All six of \1S 
agreed to each of the answers. The presiding juror has signed the certificate for· all six of us. 

I 

Questions 3, 25, 31, and 37 Jd 4. 26, 32, and 38. 

q~d. · Pri~0 eofPresidingJur/efS 

I 

l 

I 
54 

ATTORNEYS' EXHIBIT NO. 3 
PAGE 54 of 54 

i 
I 

MR:660



FILED 
2018 1:51 PM 

RREN 
UNTY CLERK 
LAS COUNTY 

JEFFREY S. LEVIN R 

By E-Mail 
Van H. Beckwith 
Baker Botts L.L.P. 
200 I Ross A venue, Suite 700 
Dallas, TX 75201 

April 4, 2018 
Board Certified Civil Appellate w 

Texas Board of Legal Specializa · n 

Re: No. PR-11 -3238-1; In re Estate of Max D. Hopper; Jo N. Hopper v. JPMorgan Chase 
Bank, et al.. ; in the Probate Court No. I of Dallas County, Texas 

Dear Van: 

This Rule 11 letter will confirm that Laura Wassmer, Stephen Hopper, the Estate of Max 
Hopper, and JPMorgan Chase Bank, N.A. have agreed to settle this case based on the 
confidential terms set forth in the email communication between Robert Sacks and me dated 
April 3 and 4, 20 18. Laura Wassmer, Stephen Hopper, and the Estate agree to withdraw their 
Motion for Judgment and the hearing set on it for April 5-6, 2018, and the parties shall announce 
this settlement to the Court. I would appreciate it if you would sign this letter below to signify 
your acceptance of it. 

JUrh 
Enclosure 

AGRE7P 

f0t/-ffttitL 
Van H. Beckwith 
Counsel for JP Morgan Chase Bank. N.A. 

Sincerely, ( 

r&.1 ~ -'~- )' ' 
/tnrc'j.IS. Levinger 
Counsel for Laura Wassmer. 
Stephen Hopper, and the Estate 
of Max Hopper 

-• EX H,1 BI 
.c. J ~<\ IS 

~ 

LEVIN GER PC I 1445 ROSS AVENUE I SUITE 2500 I DALLAS. TEXAS 75202 I? 214.855.6817 I ;: 214.855.6808 I .:. jlevinger@levingerpc.c 
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. PENNINGTON 
LICENSED IN TEXAS AND COLORADO 

A PROFESSIONAi. CORPORATION 

1)00 JACKSON STREET, SUITE 440 
DALLAS, TEXAS 75202-4473 

April 5, 20 IS 

VJA EMAIL: blauten@brianlauten.co1r 

Brian P. Lauten 
Brian Lauten, P.C. 
3811 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 75219 

PHONE (214) 741-302~ 
FAX (214) 741-3055 

E-MAIL kn@.J.l:pbwycr.mm 

Re: Cflse No. PR-11 -3238-1 ; In re: Estate of Max Hopper, Deceased, Jo N. Hopper v. JP 
Morgan Chase Bank, N.A., et al., in the Probate Court of Dallas County, Texas. 

Brian: 

/\s you knov,1. J represent Dr. Stephen I-l opper and Laura Wassmcr in connection with a 
dispute that has developed involving your clients, Anthony Vitullo and Fee, Smith, Sharp & 
Vitullo, LLP. Please be advised that my cl icnts have decided to terminate their relationship with 
Mr. Vitullo, Fee, Smith, Sharp & Vitu llo, LLP and John Malesovas. Their decision to Lenn inatc 
this relationship is based on a number or lilclors, which arc too numerous to set forth herein. 
However, I provided you with a brief' summary of those reasons yesterday during our ca ll and 
suggested we meet in person to discuss th is in more detail. Ult im ately, as a result of several 
issues that were discovered by Jeff Lcvingcr, the appellate lawyer retained Lo handle the appea l 
of the jury's verdict, my c lients decided Lo settle the case with JP Morgan Chase. Most, if not all 
of these issues, were caused by your clients' omissions before and during trial, such as failing to 
present expert testimony and several jury charge issues which would have made an appeal very 
difficu lt for my cl ients. l\dditionally, I discovered a number of facts, some of which I outlined 
during our call, wh ich ind icate that the contingency fee agreement is probably not enforceable 
and which show that - even if it is enforceable - your clients breached the agreement. As a 
result, J am notifying you that my clients are - effective immediately -- term inating their 
relationship with Mr. Vitul lo. Fee, Smith , Sharp & Vitullo, LLP and Mr. Malesovas and his fi rm. 
ll is unc lea r to me whether you arc representin g Mr. Malesovas or his firm. Please advise, so thul 
I can notify Mr. Ma lcsovas if needed. 

/\ t this time, I am requesting your cli ent s to provide me with t 1e ir enlire file regard ing 
their representation or my clients. Although your clients h , previously ovided me with 
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portions of the file, the files which were provided are not complete and were not provided in the 
manner in which they were originally maintained by the firm. I am not suggesting anything 
improper about the manner in which the files were previously produced. However, I am pointing 
this out to emphasize the imp011ance of making sure that 1 receive the complete file in the same 
manner that it was maintained by your clients. You may provide the electronic files on a pm1able 
hard drive and have this device, along with the physical files, delivered to my office. 

Finally, as I indicated during our call, my clients are willing to discuss a resolution of tht 
attorney's fees related to your c1ients, representation, so give this some more thought and let me 
know if you have a proposal. In the meantime, l will instruct Mr. Levinger to retain a percentag~ 
of the settlement in his trust account until this matter is resolved. Thank you for your anticjpated 
cooperation. If you have any questions, please feel free to give me a call. 
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LAW OFFICES OF JAMES E. PENNINGTON 

]AMES E. P ENNINGTON 

LICENSED IN TEXAS AND COLO nAOO 

A P ROFESSIONAL CORPORATION 
900 JACKSON STREET, SUITE 440 

DALLAS, T EXAS 75202-4473 

April 5, 2018 

VIA EMAIL: jolrn@111alesovas.co111 
jmalesovas@gmail. com 

John Malesovas 
1801 S. MoPac Expressway 
Suite 320 
Austin, Texas 78746 

PHON E (214) 741-3022 
FAX (214) 741-3055 

E-i\WL J~!@J.mllJL"Y.)!£r.Q1.11\ 

Re: Case No. PR-11-3238-l ; ln re: Estale of Max Hopper, Deceased, Jo N . Hopper v. JP 
Morgan Chase Bank, N.A., et al. , in the Probate Court of Dallas County, Texas. 

Mr. Malesovas: 

In the event you have not previously been advised, I have been re1a111cd :o reprcsem Dr. 
Stephen Hopper and Laura Wassmer in connection with a dispute that has developed invo lving 
your representation in the above-referenced matter. Please be advised that my clients have 
decided to terminate their relationship with you and Mr. Vitullo, and your respective law fim1 s. 
Mr Vitul lo was advised of th is decision earlier today. The clients' decision to tem1inate this 
relationship is based on n number of factors, which arc too numerous to set forth herein. 
Yesterday, I spoke with Mr. Vi lullo' s attorney, Brian Lauten, and provided him with a brief 
summary of those reasons and l offered to meet in person to discuss this in more detail. 
Ultimately, as a result of several issues that were discovered by Jeff Levinger, the appellate 
lawyer retained to hand le the appeal of the jury's vcrdicl, my clients decided -to settle the case 
with JP Morgan Chase. Most, if not all of these issues, were caused by th e attorneys' omissions 
before and during trial, such as failing to present expert test imony and several jury charge issues 
which would have made an appeal very difficult for my clients. Addi tionally, I discovered a 
number of facts, some of which l outl ined during my call yesterday with Mr. Lautcn, which 
indicate that the contingency fee agreement is probably not enforceable and which show that -
even if it is enforceable - you and/or Mr. Vi tullo breached the agreement. As a result , I am 
noti fying you that my cl ients are - effective immediately -- terminating their relationship with 
you and your law firm. 

At this time, I am requesting you to provide me with your entire file regarding your 
representat ion of my clients. Please make sure that I receive the complete file in the same 
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John Malcsovas 
April 5, 2018 
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manner that it was maintained by you and/or your law firm. You may provide the electronic files 
on a portable hard drive and have this device, along with the physical files, delivered to my 
office. 

Finally, as I indicated to Mr. Lauten during our call, my clients are willing to discuss a 
l'esolution of the attorney's fees related to your representation, so please discuss this with Mr. 
Vitullo and let me know if you have a proposal. In the meantime, I will instruct Mr. Levinger to 
retain a percentage of the settlement in his tmst account until this matter is resolved. Thank you 
for your anticipated cooperation. If you have any questions, please feel free to give me a call. 

ATTORNEYS' EXHIBIT NO. 8 
PAGE 2 of2 

MR:665



Fee, Smilh, Sh11 q1&\'if.ullo 1.u• 
Texas 1i'iol Attorney$ 

Ttuee Galleria Tower 13155 Noel R0<1d Suite 1000 Dallas, Tem 752<10 
P 972·934-9100 F 972-934-9200 

1801 S Mornc ~xp<•.ssway Suite 32 
P 512·479·6400 F512 

o f\u1tln, TcxaG 767(6 

877-FEESMITH leesmith (On! ·479·&102 

/111f/1()11y L. Virullo nitlt nnn Ii i111 //o'a f.:er1 
I) 72-980-J]j./ J)il'<Jct /Jial 

EXHIBIT 
October 8. 2015 

BY E-MA IL 
Mr. John Eichman 
Hunton & Williams LLP 

-r:-... 
~/It 

1445 Ross A venue, Suite 3700 
Dallas, Texns 75202 

I k;n .lnhr : 

Re: Stephen )·lopper and Laura W11ss111cr v. JP Morgan Chase 

CONFIDl~NTIAL '.'ETTLEMENT COMM NI CATION 
PHOTli:CTED BY TRE AND nu: 408 

111 cin ti\:ipation or the glolrnl mediation to occur with respect l.ll thi s matt er on No 
9. 2015. ym1 requested i111Cin11a1ion regard ing the se11lc111ent cxpeern1io11s or Dr. Stephen 

Velll bt:: r 
I-lopper 

onu \ilrs. Laura Wossmer (the "C.:hilclren··). 

pril 15. I begin by rclcrcnC'c lll the le~: leucr agreement (the 'Tee 1\g11.:ement"°) dated A 
~()I 0 between 1hc Childn:11. i\1J\ . .l o Hopper and JPMorgan Chase 13an~. (the .. IA""). On the 
Sc..:ttlt:ment Services fee schedule (the .. Fee Schedule'") anached to the 1-'ce Agreement, re 
is made tha t aud il ional fees are charged ror lit igation regardi ng accordin g to an "Aud 
Services 1:ec Schedule ." We have no evidence that such Addit ional Services Fee Schedt 
ever providcu to or agreed to by the Children. The Fee Schedule also rcforcnces that a 

L·:s1me 
rcrcnce 
itional 

1le was 

fees arc an expense of the estnte and arc in add it ion lo the estate sett lement fCcs. 
ttorney 

·on ab le Wh ile the Children do not dispute that the IA is entitled 10 n: imbursement or reas 
legal fees nnd expenses rrom the estate assets, the level of legiil ICcs and expenses paid ft 
estate in thi~ mailer ( in large part paid lo Hunton & Williams) is anything but reasonable 
tha l the Second .'\mended Inventory rcf1ccts totn l estate USSClS or approx imately $ 10 mi Iii 
in excess or $2 million in legal Ices and expenses paid from the eswte assets represent 
than 20% of the val ue or the estate. The IA has brenchcd its fiduciary duties to safeguard 
a-;sct~ and oppears to have made no effort whatsoever to monitor or mi1iga1e the fe 
expense!. gencra1ed by its legal counsel. Of the approximately $2 mil lion in legal fe 
expenses incurred, roughly 50% of such fees and expenses were incurred with respect to,, 
cslate ad111inis1ra1io11 m<t tters (a significant portion ol'whi ch were incurred during periods o 

·om the 
. Given 
on. the 
s more 

estate 
es and 
es and 
oencral 
ftime 

~ 
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when there were no material litigntion activities). The Children believe that the evidence wiil 
ultimately show that the IA delcg.atod to its legal counsel many of the duties that ii should have 
performed itself in consideration for its account administration fee. 

It should be noted that over $1 million in legal fees were incurred by the IA to deal with the 
"Robledo Issue'~. The Children are seeking legal recourse against Gary Stolbach, Mark Enoch 
and Glast Phillips for the recovery of those lcga] fees nnd they arc not seeking those legal fees 
from the IA in this matter. 

The Children also have numerous complaints rcgnrding the quality of services performed by 
the IA and/or its legal counsel and accountants. For example: 

• The JA improperly calculated the cost basis for the estate assets which, if such matter had 
not been brought to the IA ~s attention by the Children's prior counsel, would have 
resulted in material adverse tax consequences to the Children. 

• Similarly, numerous other tax filings with respect to the estate were filed incorrectly1 late 
or not at all, resulting in additional material adverse tax consequences to the Children. 

• The IA failed to timely and properly appraise the property of the Estate of Max Hopper. 

• The lA failed to timely and properly secure lhc records of Sarah Williamson. 

• The IA failed to disclose it.s prior special business arrangement with Jo Hopper that 
allowed Jo Hopper to be charged less then the Children for equivalent services. ·111is 
constituted a conflict or interest. 

• The lA allowed Hunton and Williams to perform services that the lA should have 
performed under the services agreement which increased the cost of the admi11istration or 
the Estate of' Max I lopper 

• The I/\ did 1101 pmpc:rly ;1:.:cm1111 for dis1rihlllions lhal wc:n: nrndc to .lo I lopper related lO 

the Garlner Inc. stock, lnstantis stock. Insight Venture Partners, lnnophos Holdings. and 
Bnin Capital and other properly 

• The l/\ improper distribution and administrntion of the Pollack Property 
• The I A improper retention of' over $800.000 in assets without dislributing the same 
• The IA improperly charged lCc!-1 Lo the Children that should have also been chnrgcd to .lo 

Hopper 

In light of lhe foregoing, the Children seek reimbursement of $1.2 million of the legal 
fees and expenses dcduc1cd from the estate assets by the lA. The Children further seek and 
demand attorney tees in the amount of $480.000.00 which represents 40% of the $1.2 million in 
dnmagcs. Therefore the Children currently demand $1,680,000 for full and final settlement 
against JP Morgan Chase. 

You previously ~tatcd that the IA is due account adminisln.tlion fees in the aggregate 
amount of $2()(),825. However, based on the second amended inventory, lhc value of the estate 
assets was only$ I 0 million. /\ccordingly, the IA 's account administration foe is only $220,000, 
and $10.000 or the $230,000 previously deducted from the estate should be refunded by the IA. 

') 
L.. 
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Mrs . .Jo Hopper should reimburse the estate for her fair share of third pa11y expenses 
incurred with respect to her community propc11y. While we have not conducted a complete 
analysis of this item, based on your previous statements we believe that amount to be not Jess 
than $80,000. 

All cash and any other assets remaining in the estate must be distributed. 

Any settlement is conditioned upon also obtaining a complete and final settlement 
between lhe Children and Mrs. Jo Hopper. 

This settlement demand will expire at 5:30pm CST on November I 0, 2015. 

Please also find the enclosed deposition notice of a corporate representative of JP Morgan 
Chase. Obviously J am willing to work with you on the dates but I wanted to get this notice to 
you as soon as possible so that you can start working on identifying the appropriate witness. 
Please let me know if you have an alternative date for the deposition if this date does not work. 

Should you have any question, comments or concerns\ please do not hesitate to contact 
me regarding this matter. 

ALViMS 

Very truly yours, 

FEE, SMITH, SHARP & VITULLO, L.L.P. 

Anthony L. Vitullo 
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-----Original Message-----
From: Stephen Hopper (mai lto:d r.hoppcr(i/1111c .com I 
Sent: Monday, January 25, 2016 8: 19 PM 
To: Anthony "Lenny" Vitu ll o 
Subject: Conforence call 

Lenny, I completely understand your reaction to Laura's email and can only conclude that her 
email was com ing from, as she said her fear and anxiety. 1 do not question your commitment to 
our case and I'm well aware that you are the only person who has steered us through th is 
"quagmire". l nlso know that there is no other attorney who wou ld have touched this. Regardless 
of the outcome, 1 will always be gratefu l for the support you have given me over the past severfll 
years and I recogn ize that you have done this withou t charge. Please know you will always have 
my thanks. l am sorry that you had to question that today. 

Stephen I lopper 
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CAI.ISi:: No. PR-11-3238-J 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

§ 
§ 
§ 
§ 
§ 

~ 
§ 
§ 
§ 
§ 
§ 
§ 

I N THE PROBATE COURT 

JO N. HOPPER 
Plaintiff, 

"· 
NO. l 

.JPMORGAN CHASI': BANK, N.A. 
STEPHEN B. HOPPER, LAURA S. 
WASSM£R, AND QUAGMIRE, LLC, 

Defenda11ts. DALLAS COUNTY, TEXAS 

ORDER GRANTING PLAINTll<'F'S MOTION F<rn LEGAL R ULINGS 1mGARDING 
ATTORNEYS' FEES FOR DECLARATORY .JUDGMENT C LAIMS 

On January 4, 20 J 8, came on to be considered Plctint!ff"s Motion jar /,ego/ Rulings 

Regarding Atrorney.1·' Fees ./(Jr Dec/armory .Judgmenr C/ui111.1· ("Mot ion"). 1ilcd in the ahovc-

styled ac.:tion. After duly considering the Motion, the pleadings on li lc. the authori ties. tin: 

arguments or counsel. and the tria l record in this c;1se, including but not li mi ted to the jury's 

answer to the jury charge, this Court hereby GRANTS this Motion and finds that: 

(A) /\n award of attorneys' fees to Pl ain1iff Jo N. ! lopper ('' Plaintiff') <1gainst 

JPMorgan Chase Hank, N.A. (the " Bank") in the amount ol' $4 .05:.UJJ5.00 incurred in 

conncclion with the Robledo claims (a.s that term is de fined in Qut.:stion 12 or the j t1ry charge) is 

equitable and just; 

(B) An award of attorneys' fees to Plaintiff in the amount or $0 against Stephen 13 . 

Hopper and Laura S. Wassmer, individua lly, jointly and severnlly (collectively, the "Heirs") 

incum~d in conn~ction with the Robledo claims (us that tnm is dclincd in Question 12 nr the 

j ury charge) is equitable and just: ~ L 
-~- ,A JNT IFF'S MOTION ~GAL RULINGS 

ATTORNEYS' FEES Fon DECLARATOHY JUDGMENT CLAIMS 

ATTORNEYS' EXHIBIT NO. 66 
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(C) An award or attorneys' fees and expenses to Plaintiff in the amoun1 of' 

$1,469,828.00 against the Bank incurred in connection with obtaining a ruling that Jo Hopper 

does not owe the Estate any money for allorneys · lees (as described in Question 13 of the jury 

charge) is equitable and just; and 

(D) hl the event the Bank files an appeal of the final judgment entered in this matter 

with respect to Plaintifr s declaratory judgment claims as described in Questions 12 and 13 of the 

jury charge, an award of the following attorneys• fees would be equitable and just: $200,000 in 

the event of an appeal to the court of appeals, $50,000 in the event of a petition for review filed 

with the Texas Supreme Court, $75,000 in the event of briefing at the merits stage of n pct1tion 

for review in the Texas Supreme Court. and $50,000 for preparation and presentation of oral 

argument to the Texas Supreme Court and completion of appellate proceedings for appellate 

tees. 

ORDER ON PLAIN'n1t·1··s MOTION JiOR u:GAL RULJNGS 
REGARDING ATTORNl~VS' (t"Jms 1•on l>ECl.AltATORY JUDCMENT CLAIMS 
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From: Jeffrey S Levinger [mai ltojlc:v111g~@Jqvingg1p< .n1111) 
Sent: Tuesday, April 03, 2018 5: 12 PM 
To: Anthony "Lenny" Vitullo; John Malesovas - Malesovas 
Subject: jury questions 43 and 44. 

The bank's JNOV brief on liability makes a fa irly big deal out of the jury's answers to Questions 43 and 44 
rela t ing to the reasonableness and necessity of its own fees and expenses re lat ing to its defense of the 
removal action (about $1.2 million) and its management of the estate after December 7, 2015 (about 
$68~,000). I previously had not focused m uch on those findings. What's our best argument about why 
those find ings shouldn't matter? 

.J EF"F"RE:Y S. LCVIN Gt;:i;> 

• ·.·I', ': 1~ •I 

1445 ROSS AVENUE I SUITE 2500 I DALLAS, TEXAS 75202 
P 214.855.6817 I F 214.855.6808 I E llevinger@lev1ngcrpc.com I www.levingerpc.co111 

This c-mall messugc Is for the sore use of the Jntenaed reclpicnr(s) and rnoy contain confidential and 
privllegi:d lnforrnolfon. Any unaulhoriz.ed review. use. di&ctosuro or dlstrlhulion ls·strictly prohibited. 

EXHIBIT 
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From: Laura Wassmer [ mallto:ll1oopvlillqrnail.c:oml 
Sent: Monday, January 25, 201 6 8:26 PM 
To: Anlllony "Lenny" Vitullo; James Bell 
Cc: Steve Hopper 
Subject: Response to Declatory Action 

ain, l Lenny, thank you for tak ing lhe time lo call tonight-our conversat ion was helpful. Ag 
apologize for coming across as ungrnte fi.J J fo r all you are doing and for rnking my frustr 
Jo Olli on yo u. I knov..: that you, James and the entire team are working hard for us. I'm 
and just needed some added reassurance. As Steve mentioned, I think getting some i!dd 
response to our emai Is to know if we are on the right track or not wou Id be hclpfu I. 

ation with 
scared 
irional 

ad I don' t know if anything below wo uld be helpfu l--:iust some notes l jotted down as l re 
through the declaratory action. Please let me know if there is any addi tional information 
provide. Thanks again! Laura 

I can 

Response to Dcclatory Action 

-
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LAW OFFICES OF JAMES E. PENNINGTON 

JAMES E. PENNINGTON 

LICENSED IN TEXAS AND COLORADO 

A PROFESSIONAL C ORPORATION 
900 JACKSON STREET, SUITE 440 

DALLAS, T EXAS 75202-4473 

April 6, 2018 

VIA EMAIL: john@malesovas.com 
jmalesovas@gmail.com 

John Malesovas 
180 I S. MoPac Expressway 
Suite 320 
Austin, Texas 78746 

VIA EMAIL: blauten@brianlauten.com 

Brian P. Lauten 
Brian Lauten, P.C. 
38 11 Turtle Creek Blvd. 
Suite 1450 
Dallas, Texas 75219 

PHONE (214) 741-3022 
FAX (214) 741-3055 

E-MAIL J ep@Jeplawyer.com 

Re: Case No. PR- 11 -3238-1 ; In re: Estate of Max Hopper, Deceased, Jo N. Hopper v. JP 
Morgan Chase Bank, N.A., et al. , in the Probate Court of Dallas County, Texas. 

Gentlemen: 

This letter is in response to Mr. Lauten's email today regarding his notice of lien, and Mr. 
Malesovas ' April 6, 2018 letter, and his Petition in intervention. I don't intend to respond to all 
of the various a llegations and legal doctrines in your papers -- the only thing we all agree on at 
this point is that a di spute exists. 

Rule 1.1 4 of the Texas Disciplinary Rules of Professional Conduct governs this dispute. 
Under that rule, the di sputed portion of any funds is to remain in a lawyer's trust account or 
escrow account unti l the dispute is resolved. l have repeatedly assured Mr. Lauten that all 
settlement fu nds will be placed into Mr. Lev inger's trust account and that the amount of d isputed 
fees will not be disbursed until this dispute is resolved. My clients intend to fully comply with 
the requirements of Rule 1.14. The clients understand that you both claim a 45% interest in the 
settlement. Although we dispute this amount, Mr. Levinger is willing to retain 45% of the 
settlement in his trust account until this matter is resolved. Additionally, we w ill agree to retain a 

DEFENDANT'S 
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John Malesovas/Brian Lauten 
April 6, 2018 
Page 2 

sufficient amount to cover any expenses you have incurred in representing the clients. However, 
I need to know the amount of any such expenses, so please let me know this amount. 

If you are unwilling to agree to the disputed portion being deposited into Mr. Levinger's 
trust account, then let me know if you are willing to agree to these funds being deposited into my 
trnst account or with an independent escrow agent. Thank you for your anticipated cooperation. 
If you have any questions, please feel free to give me a call. 
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CAUSE NO. PR-11-03238-1 

IN RE: ESTATE OF MAX D. HOPPER, 
DECEASED 

§ 
§ 

~~~~~~~~~~~~~~~~ § 

JON. HOPPER 

Plaintiff, 

V. 

JP MORGAN CHASE, N.A., 
STEPHEN B. HOPPER and LAURA S. 
WASSMER 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

JOHN L. MALESOV AS, d/b/a § 
MALESOV AS LAW FIRM, and FEE, § 
SMITH, SHARP & VITULLO, LLP ~ 

Intervenors, 

V. 

STEPHEN B. HOPPER, LAURA S. 
W ASSMER, and JPMORGAN CHASE 
BANK, N.A., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE PR OBA TE COURT 

N0.1 

DALLAS COUNTY, TEXAS 

ORDER GRANTING INTERVENTION DEFENDANTS' MOTION TO COMPEL 
ARBITRATION 

ON THIS DAY, the Court considered the Motion to Compel Arbitration and the 

Supplement to the Motion to Compel Arbitration (collectively, the "Motion to Compel 

Arbitration") filed by Intervention Defendants Stephen B. Hopper and Laura S. Wassmer. 

Having considered the Motion to Compel Arbitration, any responses and replies, and the 

arguments of counsel, the Court is of the opinion that the Motion to Compel Arbitration should 

be GRANTED. 
PR-11-03238-1 
CODR 
ORDER 
1839771 

111111111!111111111111 

MR:676



IT IS THEREFORE ORDERED that Intervention Defendants' Motion to Compel 

Arbitration is hereby GRANTED; 

IT IS FURTHER ORDERED that the claims of lntervenors John Malesovas and Fee, 

Smith, Sharp & Vitullo, LLP in this matter are compelled to arbitration before the American 

Arbitration Association; 

IT IS FURTHER ORDERED that the Intervenors' claims, and any proceedings related 

thereto, are stayed.~ng such arbitration. 

SIGNED THIS _[j__!! day of May, 2018. 
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NO. ____________ 
 
 

IN THE COURT OF APPEALS FOR THE 
FIFTH DISTRICT OF TEXAS AT DALLAS 

 
 

In re Stephen B. Hopper and Laura S. Wassmer, 
 

Relators. 
 

AFFIDAVIT OF ANNE M. JOHNSON IN SUPPORT OF  
PETITION FOR WRIT OF MANDAMUS 

 
 
STATE OF TEXAS   § 

§ 
COUNTY OF DALLAS  § 
 

BEFORE ME, the undersigned Notary Public, on this day personally 

appeared Anne M. Johnson, known to me to be the person whose name is 

subscribed below, who, being by me duly sworn stated on her oath the following: 

1. My name is Anne M. Johnson.  I am a Partner with the law firm of 

Haynes and Boone, LLP, attorneys of record for Relators in this matter.  In this 

capacity, I am authorized to make this affidavit.  I am over twenty-one years of 

age, have never been convicted of a felony, and am not aware of any reason why I 

would be disqualified from making this affidavit.  The facts stated herein are true 

and correct and based upon my personal knowledge or known to me through my 

duties and responsibilities as counsel for Relators. 
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2. I have read Relators’ Petition for Writ of Mandamus.  All factual 

statements contained therein, not independently proved or otherwise verified 

through the Mandamus Record, are true and correct. 

3. The documents included in Pages MR:001-393 of the Mandamus 

Record are true and correct copies of documents filed in the underlying matter, In 

re Estate of Max D. Hopper, Case No. PR-11-03238-1, in Probate Court No. 1, 

Dallas County, Texas, and documents compiled and certified as part of the Clerk’s 

Record in a related interlocutory appeal in this Court, Hopper v. Malesovas, Case 

No. 05-18-00558-CV.  For the sake of consistency, these documents have been 

included here in the same form as they appear in the related Clerk’s Record. 

4. The documents included in Pages MR:394-675 of the Mandamus 

Record are true and correct copies of hearing transcripts and exhibits from the 

underlying matter, which were also compiled and certified as part of the Reporter’s 

Record in Case No. 05-18-00558-CV.  Again for the sake of consistency, these 

documents have been included here in the same form as they appear in the related 

Reporter’s Record. 

5. The document included in Pages MR:676-678 of the Mandamus 

Record is a true and correct copy of an original document filed in the underlying 

matter. 
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FURTHER AFFIANT SA YETH NAUGHT. 

SUBSCRIBED AND SWORN TO BEFORE ME this db-rtf day of July, 
2018, to certify which witness my hand and seal of office. 

Notary Public 
'"""'"'' BRENDA L. STACKS ,," tc.Y Pf.J ,,,. 

~~":*·· · · .. ~<~~Notary Public , state ot Texas --:e- . . • C\ -

~.; :. .: .;§ Comm . Exp ires 04-02-2020 
~~,:i .oi\~;~.:-" Nota ry ID l 0486878 

'''"n"''' 
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